ALASKA RULES OF COURT
COMMENTARY TO ALASKA RULES OF EVIDENCE

Table of Contents
ARTICLE | . GENERAL PROVISIONS

Rule
101 Scope and Applicability.

(a) General Applicability.

(b) Rules of Privilege.

(c) Rules happlicable.

(1) Preliminary Questions of Fact.
(2) Miscellaneous Proceedings.

102 Purpose and Construction.
103 Rulings on Evidence.

(a) Effect of Erroneous Ruling.

(b) Record of Offe and Ruling.

(c) Hearing of Jury.

(d) Plain Error.
104 Preliminary Questions.
(a) Questions of Admissibility Generally.
(b) Relevancy Conditioned on Fact.
(c) Hearing of Jury.
(d) Testimony by Accused.
(e) Weight andCredibility.
Limited Admissibility.
Remainder of, or Related Writings or Recorded Statements.

B
oo

ARTICLE Il . JUDICIAL NOTICE

201 Judicial Notice of Fact.
(@) Scope of Rule.
(b) General Rule.
(c) and (d) When Discretionay When Mandégory.
202 Judcial Notice of Law.
(@) Scope of Rule.
(b) Without Request Mandatory.
(c) Without Requesd Optional.
(d) With Requesi Mandatory.
203 Procedure for Taking Judicial Notice.
(a) Determining Propriety of Judicial Notice.
(b) Time of Taking Notice.
(c) Instructing the Jury.

ARTICLE Il . PRESUMPTIONS

w
=

Presumptions in General in Civil Actions and Proceedings.
(a) Effect.

(b) Prima Facie Evidence.

(c) Inconsistent Presumptions.

302 Applicability of Federal Law in Civil Actions and Proceedings.
303 Presumptions in General in Criminal Cases.

(a) Effect.

(b) Prima Facie Evidence.

(c) Inconsistent Presumptions.



ALASKA COURT RULES

ARTICLE IV . ADMIS SIBILITY OF RELEVANT EVIDENCE

401 Definition of Relevant Evidence.
402 Relevant Evidence AdmissilfieException$ Irrelevant Evidence Inadmissible.
403 Exclusionof Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time.
404 Character Evidence Not Admissible to Prove Condluekception® Other Crimes.
(a) Character Evidence Generally.
(b) Other Crimes, Wrongs, or A&
405 Methods of Proving Character.
(a) Reputation or Opinion.
(b) Specific Instances of Conduct.
406 Habitd Routine Practice.
407 Subsequent Remedial Megss.
408 Compromise and Offers to Compromise.
409 Payment of Medical and Other Expenses.
410 Inadmissibility of Plea Discussions in Other Proceedings.
411 Liability Insurance.
412 Evidence lllegally Obtained.

ARTICLEV . PRIVILEGES
INTRODUCTORY COMMENT

501 Privileges Recognized @Qnas Provided.
502 Required Reports Privileged by Statute.
503 LawyerClient Privilege.
(a) Definitions.
(b) General Rule of Privilege.
(c) Who May Claim the Privilege.
(d) Exceptions
(1) Furtherance of Crime or Fraud.
(2) Claimants Through Same Deceased Client.
(3) Breach of Duty by Lawyer or Client.
(4) Document Attested by Lawyer.
(5) Joint Clients.
504 Physician and PsychotheragisPatient Privilege.
(a) Definitions.
(b) and (c)General Rule of Privilege Who May Claim the Privilege.
(d) Exceptions.
(1) Condition or Element of Claim or Defense.
(2) Crime or Fraud.
(8) Breach of Duty Arising Out of PhysicigPatient Relatioship.
(4) Proceedings for Hospitalization.
(5) Required Report.
(6) Examination by Order of Judge.
(7) Criminal Proceeding.
HusbandWife Privileges.
(@) Spousal Immunity.
(1) Spouse Immunity
(2) Exceptons.
(b) Confidential Marital Communications.
(1) General Rule.
(2) Exceptions.
Communications to Clergymen.
(a) Definitions.
(b) General Rule of Privilege.
(c) Who May Claim the Privilege.
507 Political Vote.
508 Trade Secrets.

a1
(63}

(onl
(o2}

N



Ul
o

(&)}
[N

()
N

(o))
o

(e}
[N

»
N

(o))
w

o
N

»
(€2}

‘\l

EVIDENCE RULES COMMENTARY

Identity of Informer.
(a) Rule of Privilege.
(b) Who May Claim.
(c) Exceptions.
(1) Voluntary Disclosurd Informer a Witness.
(2) and (3) Testimony on MeriisLegality of Obtaining Evidence.
Waiver of Privilege by Voluntary Disclosure.
Privileged Matter Disclosed Under Compulsion or Without Opportunity tov(aivilege.
Comment Upon or Inference From Claim of Privil&gestruction.
(@) Comment or Inference Not Permitted.
(b) Claiming Privilege Without Knowledge of Jury.
(c) Jdury Instruction.
(d) Applicationd Self-Incrimination.

ARTICLE VI . WITNESSES

Competency of Witnesses.

Lack of Personal Knowledge.

Oath or Affirmation.

Interpreters.

Competency of Judge as Witness.

Competency of Juror as Witness.

(a) Atthe Trial.

(b) Inquiry Into Validity of Verdict on Indictment.
Who May Impeach or Support.

Evidence of Character and Conduct of Witness.
(a) Opinion and Reputation Evidence of Character.
(b) Specific Instances of Conduct.

(c) Admissibility.

Impeachment by Evidence of Conviction of Crime.
(a) General Rule.

(b) Time Limit.

(c) Admissibility.

(d) Effect of Pardon, Annulment, or Certificate of Rehabilitation.
(e) Juvenile Adjudications.

(f) Pendency of Appeal.

Religious Beliefs or Opinions.

Mode and Order of Interrogation and Presentation.
(a) Control by Court.

(b) Scope of Crosg&xamination.

(c¢) Leading Questions.

Writing Used to Refresh Memory.

(&) While Testifying.

(b) Before Testifying.

(c) Claims of Privilege or Irrelevance.

(d) Failure to Produce.

Prior Inconsistent Statements, Bias and Interest of Witnesses.
(@) General Rule.

(b) Foundation Requirements.

Calling and Examination of Witnesses by Court.
(a) Calling by Couirt.

(b) Examination by Court.

(c) Objections.

Exclusion of Witnesse

ARTICLE VII . OPINION TESTIMONY

Opinion Testimony by Lay Witnesses.




ALASKA COURT RULES

702 Testimony by Experts.

703 Basis of Opinionrestimony by Experts.

704 Opinion on Ultimate Issue.

705 Disclosure of Facts or Data Underlying Expert Opinion.
(a) Disclosure of Facts.
(b) Admissibility.
(c) Balancing Tesgt Limiting Instructions.

706 Court Appointed Experts.
(a) Appointment.
(b) Disclosure of Appointment.
(c) Partie®Experts of Own Selection.
ARTICLE VIl . HEARSAY
INTRODUCTORY REPORTER &8 COMMENT
801 Definitions.

(a) Statement.
(b) Declarant.
(c) Hearsay.
(d) Statements Which are not Hearsay.
(1) Prior Statement by Witness.
(2) Admissions.
802 Hearsay Rule.
803 Hearsay Exceptiols Availability of Declarant Immaterial.
(1) and (2) Present Sense Impres8idixcited Utterance.
(3) When Existing Mental, Emotional, or Physical Condition.
(4) Statements for Purposes of Medical Diagnosis or Treatm
(5) Recorded Recollection.
(6) Business Records.
(7) Absence of Records.
(8) Public Records and Reports.
(9) Records of Vital Statistics.
(10) Absence of Public Record or Entry.
(11) Records of Religious Organizations.
(12) Marriage, Batismal, and Similar Certificates.
(13) Family Records.
(14) Records of Documents Affecting an Interest in Property.
(15) Statements in Documents Affecting an Interest in Property.
(16) Statements in Ancient Documents.
(17) Market Reports, Commeied Publications.
(18) Learned Treatises.
(19), (20) and (21) Reputation Concerning Personal or Family Histeeputation Concerningoundaries or
General Histor§ Reputation as to Character.
(22) Judgment as to Personal, Family, or Generaldrlisor Boundaries.
(23) Other Exceptions.
804 Hearsay Exceptiods Declarant Unavailable.
(a) Definition of Unavailability.
(b) Hearsay Exceptions.
(1) Former Testimony.
(2) Statement Under Belief of Impending Death.
(3) Statement Against Interest.
(4) Statement of Personal or Family History.
(5) Other Exceptions.
Hearsay Within Hearsay.
Attacking and Supporting Credibility of Declarant.

0 [0
[exR[&3]

N



EVIDENCE RULES COMMENTARY

ARTICLE IX . DOCUMENTARY EVIDENCE

©
=

Requirement of Authentication or Identification.
(1) Testimony of witness with knowledge.
(2) Nonexpert opinion on handwriting.
(3) Comparison byrier or expert witness.
(4) Distinctive characteristics and the like.
(5) Voice identification.
(6) Telephone conversations.
(7) Public records or reports.
(8) Ancient documents or data compilation.
(9) Process or System.
(10)Methods provided bytatute or rule.
902 Self-Authentication.
(1) Domestic Public Documents Under Seal.
(2) Domestic Public Documents Not Under Seal.
(3) Foreign Public Documents.
(4) Certified Copies of Public Records.
(5) Official Publication.
(6) Newspapers and Periodicals.
(7) Trade Inscriptions and the Like.
(8) Acknowledged Documents.
(9) Commercial Paper and Related Documents.
(10)Presumptions Created by Law.
903 Subscribing WitnegsTestimony Umecessary.

ARTICLE X . WRITINGS
1001 Definitions.
(1) Writings and Recordings.
(2) Photographs.
(3) Original.
(4) Duplicate.
1002 Requirement of Origial.
1003 Admissibility of Duplicates.
1004 Admissibility of Other Evidence of Contents.
(a) Original Is Lost or Destroyed.
(b) Original Not Obtainable.
(c) Original in Possession of Oppent.
(d) Collateral Matters.
005 Public Records.

006 Summaries.

007 Testimony or Written Admission of Party.

008 Funcions of Court and Jury.

el e i

ARTICLE XI . TITLE

=

101 Title.



ALASKA COURT RULES

Introduction

The Commentary to the Alaska Rules of Evidence was prepared by Professor Stephen A. Saltzburg, who served as
Reporte for the Rules of Evidence. Some changes to the Commentary have been made by the staffs of the Administrative
Office and the Supreme Court ClélOffice to reflect the form of the rules as ultimately adopted by the Alagka8a

Court. This Commentaryas not been adad or approved by the Supreme Court, but is being published for informational
purposes and to assist the users of the Rules of Evidence.

The Alaska Supreme Court extends its thanks to Professor Saltzburg and to the members of dhg @alvisnittee on

the Rules of Evidence for the considerable time and effort they have devoted to the preparation of the rules and of this
Commentary. Serving on the Advisory Committee were Alexander O. Bryner, Chairman; Superior Court Judges James R.
Blair, Victor D. Carlson, William H. Sanders, and Thomas B. Stewart; and attorneys Walter L. Carpeneti, Richard O.
Gantz, Patrick Gullufsen, and Dick L. Madsen.

The Commentary to the Alaska Rules of Evidence which follows does not necessarily refleananemdhich have been

made to the Alaska Rules of Evidence after the Evidence Rules were originally adopted. Any amendment after the Rules
were added by SCO 364, effective August 1, 1979, would be reflected in the legislative history note following each
Evidence Rule.



ALASKA COURT RULES Rule 103

ARTICLE I. GENERAL PROVISIONS While this Rule provides that all of the evidence rules shall
be interpreted so ato s&«e ur eépromoti on of
Rule 101  Scope and Applicabilty. development of the law of evidence to the end that truth may

(a) General Applicability. There are three courts in thebe ascertainedthis should not be read to encourage the search
bp Y- for truth at ay cost. Another end is also sought: that

Alaska judicial syste the Supreme Court, the Superior . . . N .
Court aind the D)i/strict. Trials pboth civil and crimai gre fproceedings - [may be] justly deteinedo Occasionally,

conduced at the Superior Court and District Court level. Th?s |tut_a;it|nodr;§gvg\;|il\lleirl\'/svzyv¥2Zr?néliztlscign:ﬁg:rl]rtessoé?;tgz;}:uracy n

judges who sit on these courts should find the new Rules &
Evidence no more difficult to ap@yand hopefully somewhat  Deciding when proceedings afeistly deteminedb requires
easied than common law rules. But magistrates, whos@n examination of federal and state constitutional protections
authority is delimitedunder AS 22.15, are working on a part(see, €.9.U.S. Const., amends, IV and V; Alaska Const., art. |,
time basis and may find the New Rules difficult. Nevertheles$§,22; Ravin v. State537 P.2d 494, 504 (Alaska 1975)) and
experience has shown that they exhibit a workable grasp of tiegislaive attempts to protect individualsrom official
existing rules of evidence. Thus, this subdivision states that ti@rusion, including judicial intrusionSee, e.gAS 47.10.080
Rules of Evidence shadipply in cases tried before magiges (9). Evidence that is apparently probative may be exduth

as well as judges. create disincentives to govenental abuses sée, e.g.,

These rules are not applicable in areas directly covered guderdale v. Stat&48 P2d 376 (Alds 1976 (Alaska 976)
pp y Y recogiize and perhaps to foster socially desirable private

other rules promulgated by the Alaska Supreme Court. Fgcr)nduct gee, e.g.Rules 407 & 410infra) to protect personal

example,_ C”'T"”a_' _Rule 5.1(d) as a_mended (pre“m'na%rivacy Gee, e.g.Rule 505infra) and to enable persons to
examinations in criminatases) and Criminal Rule 6(r) (grandmaximize the effectiveness of professional cotingelsee
jury) govern the admission of evidence in their respective ’

areas.See, State v. Gieffel§54 P.2d 460 (Alaska 1976). ©0., Rules 503 & 504). o o )
Childrers Rules specifying special rules of evidence for In short, the search for truth is important in its practical
childrerts proceedings will remain in effe(e.g., 13(a) (2)), impact and philosophical overtones. Stimes the search for

unless they are supsarded by these Rules.g.,17(a)). factfinding precision itself may have constitutional ro&ee
- . L Davis v. Alaska415 U.S. 308, 39 L.Ed. 2043 (1974). But it
(b) Rules of Privilege. This subdivsion implanents the

privilege article of the rulegsilt recognizes that confidentiality is not the end all of a system of justice; other values must be

once dstroyed cannot be seored, and that aripilege is we~|ghed.. ) . _ o _
effective only if it bars all disclosure at all timés5 fiinsuring thatgroceedings [are] justly determingas this
Weinsteirs EvidenceParagraph 1101 [1]. Rule states is by no means a simple task. Redden & S.

(c) Rules Inapplicable. It should be noted that this rule Saltzburg, Federal Rules of Evidence Manua(2d ed. 1977).

does not decide the reach of consiitoal principles as applied Rule 103
to admission of ikgally seized evidenc&ee State v. Sears,
Reporteés Comment to that rule. (a) Effect of Erroneous Ruling. Subdivision (a) is a codHi
cation of the basic rules of offering eeince and objecting to
the admission of evidence. It casponds closely with the
substance of Rules&nd 5 of the Uniform Rules of Evidence
and Rules 6 and 7 of the Model Code of Evidence (1942). The
(2) Miscellaneous Proceedisg Extradition and rendition Ruyle is designed to reject the Court of Excheguetisguided
proceedings are essentially adistrative, and traditionally the yjew in Crease v. Barrettl C.M.&R. 919 (1835), that any
rules of evidence have not applied. 1 Wigmor®). error might require reversal. In tlase of a ruling adnting

The rules of evidence have not been regarded as applicagiédence, to constitute grounds for a reversal an error must
to sentencing or probation proceedings, whgreat reliance is affect a substaial right of the party and a timely objection

placed upon the presentence investigation and report. This isstating the specific grounds of the oltjea must be made. If
accord with previous lavCf. State v. Sears, jsia. the ruling is to exclude evence, te substance of the offered
Warrants for arrest criminal summonses. and seargﬁ/ldence must be made knowr_1 to _the court in order to ascertain
warrants are issued l;pon complaint or aﬁifiashowing on gppeal Whether a substgntlal ”.ght has peen affected'. V.Vh'le
. noting the existence of basic requirements in the form, timing,
probabe cause. The nature of the prodegd make

aoplication of the formal rules of elénce inaporopriate and and specificity of objections, this mildoes not attempt to set
ingSractical Pprop forth details or nuances which are better dealt with on a case

by case basis. The comon law tradition requiring prompt
Because summary contempt proceedings are not fihalenges to questions, to offers of evidence, and to

adversary contests but immediate responses to spegahlifications of witnesses, and reasonable promptoms to

problems of miskieavior, therules of evilence do not apply.  strike is continued in these general rules. No formal exceptions

Habeas corpus hearings are treated like all other cases urfife®d be noted. See Morgan, Basic Rnwis of Evidence 584
subdivision (b)supra,and the rules apply in these hearings. (1962).
In rejecting the notion of automatic reversal on the basis of
Rule 102 Purpose and Construdion. any error whatsoever, this rule does not prescritrg

Alaska Rule 102 copies the text of Federal Rule 102. particular test for distinguishing reversible from harmless

Rulings on Evidence.

(1) Preliminary Questions of FacParagraph (1) states for
convenience, the provisions of Rule 104(sypra. See
Reporteés Comment to that rule.

7
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errors. The one certain rule is that a constitutional errdgniform Rules of Ewlence, for example, atudes a similar
requires reversal unless an appellate court can be certpiovision but omits the wordfiplaind Maine Rules of
beyond a reasonable doubt that the error did not influence tBeidence, based on the Federal rutésEvidence, uses the
verdict. Chapman v. California386 U.S. 18, 17 L.Ed.2d 705 word fiobviou® instead offiplaind Maine Rule of Evidence
(1967). There is disagreement on the proper test fda03(d). There is apparently some worry about the ambiguity of
determining when nenonstitutional errors are harmless. Seehe plain error concept. The Report of the @attee on the
generally, R. Traynor, The Riddle of Harmless Error (1970Revision of the Law of Evidence to the Supreme CofiNew
Saltzburg, The Harm of Harmleg&gror, 59 Va. L. Rev. 988 Jersey (1955) stated the general view of plain error:

(1973). Athough harmless error rules can be found in Rule

47(a), Alaska R. Crim. P., and Rule 61, Alaska R. Civ. P., N0 o440 of the failure to interpose timely objection to the
formula is offered in either place for determining when an ;.. quction of el e nc e é Th e policy behinc

error affects substéal rights. There is somauthority in for timely objection $ obvious; the escape apparently will
Ceed in cnminal and ol Saseompare Love v. Statds7 - CY be applied vinere a shocking mistage of jusice
P.2d 622 (Alaska 1969Raniels v. State388 P2d 813 (Alaska  renir oo [ seems deable thal (héplain erroprule be
1964), andBiele v. State371 P.2d 811, 814 (Alaska 1®Bwith _ S ]
Zerbinos v. Lewis394 P.2d 886 (Alaska 1964). But there is NO precise formula for determining when the plain erro
also authority suggesting that the civil test closely rédem doctrine should be u_woked is offered in the Rule. Th_|s, I_|ke the
the criminal test. Sedlowarth v. Pfeifer423 P.2d 680 (Alaska harmless error test, is left for a case by case determination.
1967). This Rule does not attempt to set forth any teat;ih |t is arguable that plain error is a principle that should be
left for adjudicdion, the approach preferred lrove v. State, excluded from rules governing trial procedure, since it relate
and more recently irMcCracken v. Davis560 P.2d 771 to the willingness of appellate courts to review claims not
(Alaska 1977). For recent cases invoking thetidioe of raised below. Subdivision (d) is included in these Rules for
harmless errosee, Hayes v. State81 P.2d 221 (Alaska 1978) these reasons: 1) to promote uniformity with the Federal Rules;
andPried v. Lindig,583 P.2d 173 (Alaska 1978). 2) to negate any implication that there is no such doctrine; 3) to

(b) Record of Offer and Ruling. Like its federal alert the trial judge tha’_[ intervéaon may be necessary Wher_1
counterpart, this section borrows from the wording of Rlain error would result in revers_al on a_ppeal; 4) to also_ remind
preexisting rule of civil procedure, rule 43(c). The obvioudhe state appellate courts that invocation of_ the doctrine may
purpose of the rule is to provide an appellateunal with an remove the need for federal scrutiny of state joegts.
accurate record of the trial procésghkd i.e.,to ensure that the If a federal court is going to review a crinal
specific objetions and proper offers of proof are accurately conviction and perhaps set it aside in a fabdrabeas
reflected in the recordilt is designed to resolve doubts as to corpus proceeding, the state may feel it would rather
what testimony the witness would have in fgiten, and, in  consider the error in the firststance itself, and may utilize
nonjury cases, to provide the appellate court with material for the doctrine of plain error to do .so
possll_ble f'nﬁ.l cri:spos:tlgn dofetg_e case '2 th? e\:_ent (.)f reve(;sal OfSaltzburg, Another Ground for Decisiohlarmless Trial
a ruling which excluded evence . Application IS Mmade ., prorg 47 Temp. L. Q. 193, 2601 n.25 (1974).
discrdionary in view of the practical impodsiity of formu
lating a satisfactory rule in mandatory terimBed. R. Evid. ~ Applying the plain error concept has not been easy for most
103(b), Advisory Committee Note (citation omitted). appellate courts, and it has not been easy for the Alaska
. . . Supreme CourtSee, e.g.Stork v. State559 P2d 99 (Alaska

(c) Hearing of Jury. A ruling excludng evidence may be | q77y. paien v. Stated89 P2d 120 (Alaska 1971). The
pointless if the jury hears_ t_h(_e ewdenqe as part of an off_er 8bvious tension is between the natural instinct of an appellate
proof. Hence, this subdivision provides that proceedlngg urt to affirm a result that may only have been reached, or

surrounding rulings on evidence should be conducted as myg] y have been reached in part, becausanagrror committed

as possible outs[de the presence of the jury. As refleict the elow and the undstandable reluctance of appellate judges to
hote accompanying subdivision (a), the Rule does not spec Yeate incentives for litigants to allow errors to go urexied

the form that an fter of proof will take. Subdivision (b) at trial in order to preserve possible arguments for appeal. The

recognizes, however, that the trial judge may require a quest|8ﬁ1 mma is most apparent in cases wherelearly erroneous

and answer format. When this 'is the f?rmat,'the questior!s aStruction on an impdant point is given to a jury. On the one
answers should be asked outside thequhgaring. While this hand, it would seem that the mistake cannot be permitted to

subdivision should havési pr|.n0|pal impact on offers of prqof, upport a verdict lest thiwrongd party win and subvert the
arguments on extended objections should also be outside Is of the legal rules at stake in the litigatiOn the other

gLeess?iT)?]eSOf;rr\ls JE;\)//\} ';ﬁ:jacgfgibrfe’ﬂnf;&:tlfrl]'ggfhz?e%e“;nrgat and, it_may be argued that it is not likely th_at a lawyer WOl_JId_
province (;f the judges alone ! Sve fglled to see an error of great magnltyde gnd that it is
) more likely that the verdict loser remained silent in the belief
(d) Plain Error. This subdivision incorpates the doctrine that the jury would not listen closely to thery instruction
of plain error found in Alaska case lagtork v. State559 P2d  which would, in the event of a loss, provide ammunition for
99 (Alaka 1977),Merrill v. Faltin, 430 P2d 913 (Alaska appeal. In actual practice the dilemma is complicated by the
1967); and Rule 47(b), Alaska R. Crim. P., [modeled after Fegralization that, absent a plain error rule, the party benefiting
R. Crim. P. 52(b)]. Most codifications have included somerom the error may have an incentive to knowingly tabe
provision reserpling this one. The 1974 revision of theerror of the trial court.

Our courts have been loathe to apply this escape in the

8



EVIDENCE RULES COMMENTARY Rule 104

In deciding when to invoke the plain error cept, appellate Saltzburg, Standards of Proof and Bliminary Questions of
courts have looked, and will probably continue to look, to seeact,27 Stan. L. Rev. 271, 2743 (1975).
how important the error was; what impact the error probably ¢ e question is factual in nature, the judge will of

had on the outcome of the case; whetftee record ,qqessity receive evidence pro and con on the issue. The rule
demonstrates any intentional failure to bring an error to ﬂ]@rovides that the rules of evidence in general do not apply to

attention of the trial court; how burdensoméitigation would this pracess. One commerita points out that the authorities
be, especially for the verdict winner; whether the verdict 10Sej;c ascattered and inconclusidand observes:

promptly sought to correct any error by moving #onew trial ) . . )

below; and whether the principal fault was that of the trial Should the exclusionary law of evidencene child of
judge or the attorney for the verdict loser. Weighing these the jury syster in Thayes phrase, be applied to this
factors is not likely to produce a totally satisfactory tiohy hearing before the judge? Sound sensébte view that it

but a less flexible approach threatens to remove treendi ~ Should not, and that the judge should be empowered to hear
by advocating a result which will be totally unsatisfactory in ?ny relevant evidence, such as affidavits or other reliable

many cases. easay.

(Amended by SCO 671, effective June 15, 1986). McCormick (2d ed.) $3 at 122 n.91. This view is
reinforced by practical necessity in certain ditugs An item,

Rule 104  Preliminary Questions. offered and objected to, may itself be considered in ruling on

) S admissbility, though not yet admti¢d in evidence. Thus the
() Questions  of  Admissibility ~ Geneelly. The content of an asserted declaration against interest must be
applicability of a particular rule of evidenagften depends considered in ruling whether it is against interest. Again,
upon the existence of a condition. Is the alleged expert @mmon practice calls for consiihg the testimony of a
qualified phystian? Is a witness whose former testimony i§yitness, particuldy a child, in determining copetency. See
offered unavailable? Was a stranger present during a onVgjcCormick on Evidence 80 at 21 (2d ed. 1972).
sation between attorney and client? Was an-obaburt

statenent against interest when made? In each instance thd-€ditimate concern may exist that the use of affidavits by
admissibility of evidence will turn upon the answer to thdn€ judge in preliminarhearings on admissibility will reduce
question of the existence of the condition. Accepted practicgctfinding — precision.  But - many important judicial
incorporated in the rule, places on the judge the responsibilff{rterminations are made on the basis of affidavits.
for these deteninations. McCormick (2d ed.) $3; Morgan, Rule 43(e), Alaska R. Civ. P., dealing with motions
Basic Problems of Evidence #® (1962). The general rule is generally, providesfiwhen a motion is based on facts not
that when relevant evidence may be excluded under some rajg@earing of record, the court may hear the matter on affidavits
of evidence and factfinding is necessary in the apgdiceof or other documenry evidence presented by the respective
the rule, the judge acts adrier of factSee genergl, Maguire parties, but the court may direct that the matter be heard
& Epstein, Preliminary Questions of Fact in Determining thevholly or partly on oral testimony or depositiod€ivil Rule
Admissibility of Evidence, 40 Harv. L. Rev. 392 (1927). 4(e) (6) prwides for proof of service by affidavit. Civil Rule
Entrusting the judg rather than the judywith the 56 proyides in detgil fqr the entry of summaryjudgment based
responsibility of determining certain factugliestions serves a ©n affidavits. Affidavits may supply the foundation for
threefold purpose. First, it prents the submission of highly €mporary restraining orders under Civil Rule 65 (b).
technical evidetiary questions to a group of lay persons ill The study made for the Califden Law Revision
equippedito do legal reasoninggMaguire & Epsteinsypraat  Commission recommended an amendment tdddomi Rule 2
393, quoting C. Chamberlayne, Hence 81 (1911). See as follows: fiin the determination of the issue aforesaid
Morgan, supraat 169 {iA mind trained to sift evidence may [preliminary determination], exclusionary rules shall not apply,
substantially accomplish even so difficult a task; but to expestubj ect , however, tlegéoeCalifornia al i
the unskilled minds of jurors to do so is little short of ridicuLaw Revision Commission, Tenige Reconmendaion and a
lousd). Seond, it insulates the jurors from the kindé evi  Study Relating to the Ufirm Rules of Evidence 470 (1962)
dence that they may be unable to eatdufairly; trepidations (Article VII, Hearsay). The proposal was not adopted in the
as to the ability of jurors to evaluate fairly certain kinds ofalifornia Evidence Code. The Uniform Rules are likewise
evidence give rise to various exclusionary ruteseMorgan, silent on the suleict. However, New Jersey Evidence Rule
syora at 166 n.4 (hearsay rules§ee generd, Levin & Co-  8(1), dealing with preliminary inquiry by the judge, provides:
hen, The Exclusionary Rules in Nonjury Criminal @asl119
U. Pa. L. Rev. 905 (1971). Finally, resolution of the prelim 5, oy cent for Rule 4 [exclusion on grounds of prejudice,
inary factual question by the judge may be necessary toetc] or a valid claim of privilegé
preserve and protect the very interest sought to be furthered by ’
the supprssion of certain evidence. As was stated by Morgaf-J- Rev. Stat. Ann. 2A:84A-8 (West 1976).
supraat 169:f[N]othing could be more absurd than to violate There is now increased support for the projpmsithat the
the interest and then tosituct the jury to repair the damage byexclusionary rules are confined to triaBee United States v.
disregarding the wrongfully extracted evidence. If a lawyer iMatlock, 415 U.S. 164, 39 L.Ed. 2d 242 (1974); tfnited
compelled ® repeat in open court the confidentialStates v. Calandrai14 U.S338, 38 L.Ed. 2d 561 (1974).
communications of his alleged client, and the jury is told to
disregard them in case they find the relatiup exists, the
harm of disclsure is beyond rendg.d See generally,

filn his determination the rules of evidence shall not

It is important to keep in mind that, while the court may not
be bound by the rules of evidence in ruling on preliminary
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questions, it may be revdte error for the court to refuse to matter, he has the right, upon higjuest, to be heard outside
hear testimony actugl offered. This subdivision offers a the jun& presence. Although in some cases duplication of
shortcut to proof. It does not provide that refusal to hear probavidence will occur and the procedure may be abused, a proper
tive evidence will be permitted. A permissible shortcut shouldegard for the right of thaccused not to testify generally in the
not become a rule of prefarce. case dictates that he be given an option to testify outside the

(b) Relevancy Conditioned on Factlt frequently happens hearing of the jury on preliminary matters. To leave completely

that two ormore controverted facts are so related that evidend® (e judgé discretion the determination of whether the
of one is inadmissie without evidence of one or more of thePreéliminary hearing is helautside the hearing of the jury
others. Thus when a spoken statement is relied upon to pr(W/gu'd risk aIIOW|.ng. the jury to hear extremely prejudicial
notice to X, it is without probative value unless X heard it. OfVidence. For a similar provision, see Cal. Evid. CodoZb)

if a letter puporting to be from Y is relied upon to establish arfVest 1966).

admission by him, it has no probative value unless Y wrote or The second sentence of subdivision (c) should apply to civil
authorized it. Relevance in this sense has been labellactions and proceedingswasll as criminal cases.

fconditioral relevancy Morgan, Basic Problems of Evidence () Testimony by Accused. This subdivsion is more
45-46 (1962). Problemarising in connection with it are 0 be yqtective of a criminal defetant than the Federal Rule.
distinguished from problems of logical relevance.g, i o .

evidence in a murder case that the accused on the day beforéhe first sentence, which is the same in both rules, bars

purchased a weapon of the kind used in the killing) treated fh0SSexamination on issues unrelated to the factfinding
Rule 401. neessary to resolve the preliminary matter; it enables the

. . prosecution to fully litigate all preliminary questions but
In the case of conditiohaelevance, as generally, the judge, o ents questioning on preliminary matters to be used as a
has some control over the order in which each piece Qlochanism for circumventing the privilege against
evidence is to be offered. He may refuse to receive evidencei¢ incrimingtion. It is dificult to see how the prosecutor is
one fact until evidence sufficient to warrant a finding 0ﬁnfairly disadvantaged by such a procedure, and it is plain that

another has been offered. (I)r,hhe r;:ay im:(_e\_/idenc_e of onef tEe defendant is encouraged to take the witness stand. Since
upon assurance by counsel that the requisite evidence of Etfinding on the preliminary matter is likely to be improved,

other or others will be offered. The judge makes a preliminagye holicies underipg the evidence rule giving rise to the
determination whether the foundation evidence is sufficient {tinging should be well servedSee generallyCarlson,
support a finding of fulfilinent of the conditio. If so, the item & ossEyamination of the AccuseB2 Comell L. Q. 705

is admitted. If after all the evidence on the issue is in, pro a 967).

con, the jury could reasonably conclude either that fulfillmen ) ) o

of the condition is or is not established, the issue is for them. If The equivalent of the second sentence of this subdivision,
the evidence is not such as to allavfinding, the judge Which was found in an earlier draft of tiiederal Rule and
withdraws the matter from their consideration. Morgarpra; Was subsequently deleted, affords additional protection. It
Cal. Evid. Code 803 (West); N.J. Rev. Stat. Ann. Provides a further incentive for a defendant to testify on

§2A:84A8(2) (West 1976).See alsoUniform Rules of preliminary matters by insuring that the defen@anwords
Evidence 19 & 67. If the evidence so received is vergannot be used at trial by the government unless the defenda

prejudicial, a ristrial may be ordered. estifies and contradicts the previous testimony given at the

preliminary hearing. The defendant has a shield against general

If preliminary questions of conditional relevancy Wer€qe of the evidence, but cannot seek to turn that shield into a
determined solely by the judge, as provided in subdivision ( erjurious swordCompare Agnello v. United Stat@§9 U.S.

the functioning of the jury as a trier of fact would be greatly 79| Eq. 155 (1925)ith Walder v. United State847 U.S.
restricted and in some cases virtually destroyRdlevance 62' 98 L.Ed. 503 (1954)But seeRule 412infra (e\'/idence
quesions are appymriate questions for juries. Acceptedjoqay obtained). This is consistent with the United States
treatments, as provided in the rule, is consistent with th%upreme Coud position inSimons v. United State390 U.S.
given fact questions generally. 377, 19 LEd.2d. 1247 (1968).

(c) Hearing of Jury. Preliminary hearings on the ., simmonghe Court held that a defendant had a right to
admissibility of confesions must be cwluced outside the testify at a prelimary hearing on a motion to suppress

hearing of the jry. See Jackon v. Denno378 U.S. 368, 12 o\iqence illegally seized under the Fourth Amendment for the
L.Ed.2d 908 (1964) OtherW|Se, detailed treatment of wh rpose of establi;sh.g Standing and then to prevent the
preliminary matters should be heard outside the hearing of tg6 .« nmerts use of the testimony as part of its easehief.

jury is not feasible. The procedure is time conBn NOt  Tpo court emphasized the tension between Fourth and Fifth

infrequently the same evidence which is relevant to the issue gf,cnament rights and opted for this way of easing the
establishment of fulfillment of a condition precedent tqq.qion.

admissibility is also relevant to weight or credilyil and time L

is saved by taking foundation proof in the presence ojuitye It has been argued that the later decisioMirGautha v.
Much evidence on prelimary questions, though not relevantCalifornia, 402 U.S. 183, 28 L.Ed.2d 711 (1971), leaves
to jury issues, may be heard by the jury with no adverse effe§immonsf dubbus precedential value. But this is not neces

A great deal must be left to the discretion of the judge who wifiarily so. In one of the two cases decided together as
act as the interests of justice require. McGautha,ithe Court rejected an argument that Ohio violated a

h di . limi defendaris right to a fair trib by establishing a unitary
However, wheremaccused Is a witness as 1o a pre IMiNa%rocedure for determination of guilt and penalty by the jury.
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The argument that the single verdict improperly pitted thpreliminary issues si pranoted, thereby upholding the
defendards right to remain silent on the issue of guilt againsainderlying policies of the rule at stake. Defendant and
his right to address the authority impuog punishment was prosecutor are on equal terms during the hearing. And the
rejected. Although the Court had never raueagd a privilege against selincrimination is promoted, not ipaired.

constitutional right of allocution, it assumed one existed. But ¢ iha defendant chooses to testify aaltand contradicts his
the Court noted that the Ohio Consiitn guaranteed . ojiminary hearing testimony, jpeachment is permitted.
defendants the right to have .thelr counsel argue in Summat'gﬂbsequent perjury proseinns are also permitted. Deference
for mercy as well as for acquittal. It also noted that defendanis i, privilege against seificrimination should not be viewed

were allowed much leeway in offering evidence on the issue gf - jicense to lie. See AS 11.70.026e geerally, Beavers v.
punishment. The Court concluded, in aitdi, thatfie]venin a  g4:0 492 P.2d 88 (Alaska 1971). '

bifurcated trial, the defetant could be restricted to the giving ) o
of evidence, with argument to be made by counsel Hhlyat (e) Weight and Credibility. An example of the
220, 28 L.Ed.2d at 733. As for the defendantlaim that application of this subdivision is that nothing in Rule 104
evidence might exist within the unique knowledge of a deferﬂ’redUd_eS the defendgnt from atta_cking the _credib_ility of a
dant, the Court concluded that the Consititu did not forbid —confesion that is admitted by penting to the jury evidence
fia requirerent that such evidence be available to the jury ofyhich may include some of the same matters presented to the
all issues to which it is relevant or not atéld. at 220, 28 Judge during the preliminary hearing.
L.Ed.2d at 734. For similar provisions see Uniform Rule of Evidence 8; Cal.
In sum, the Court declared that the tension between Byid. Code 06 (West 1966); Kan. Stat.689-408 (1976);
defendarts desires to remain silent on the issue of guilt and f3-J- Rev.Stat. Ann. £A:84A-8(1) (West 1976).
speak on the question of penalty was not serious enough toThe basic rule is that courts are just as willing to accept
require bifurcation as a matter of federal constitutional lawelevant evidence, as defined in Rule 401, previously used on a
Whatever the ultimate judgment on the wisdonMuiGautha, preliminary matter as they are to accept relevant evidence
it is apparent that the Court faced a different kind of problemffered for the first time at tl. It is obvious, however, that the
from that face in Simmons.If it had required bifurcdon, actual decision on the preliminary matter may render some
would all criminal defendants have been ®adi to limited otherwise relevant evidence inadmissible. If, for example, a
waiver of their priviege against selficrimination on the confession is suppressed because of a failure to advise the
ground that there would be a right to present evidence on oaecused of his rights, the suppressioiing eliminates relevant
issue pitted against aipifege to remain silent on another? Forevidence from the governméntcase. In short, since rules of
example, would a criminal defendant have a constitutionalvidence may result in the loss of relevant evidence anytime an
right to bifurcate the mens rea and actus reus parts of a caggction or motion to suppress is sustained, some relevant
Would a defendant have a right to bifurcation every time hisvidence is lost. If an objection or motids overruled and
testimony could be used on mdhan one issue and he desirecevidence is deemed admissible, no relevant and proper
to address himself to only one? If the answer to these questi@isdence is necessarily excluded at trial.
was to befino,d how would theMcGauthaissue be distin

guished? Rule 105 Limited Admissibili ty.

Simmonswvas different, of course, becauseSimmonshere This rule reflects existing common law doctrine by requiring
had to be two proceedings. Hence, tedendant was asking the trial judge, upon request, to instruct fuey as to the
that the practical requingent of two proceddgsd a trial and a proper scope of the elénce where it is admitted for a limited
hearing be considered in assessing the conflict betwegsurpose or against only one party. The burden generally is
constitutional rights. It was in this context that the COUI’Eﬂaced on the party who wants the instruction to ask for it.
responded favorably. There may be cases where a trial judge should giveitirlgy

Thus, one reading dficGauthaand Simmonds that where instruction sua sponte as failure to do so would lead to reversal
a hearing, aside from trial, must be held on a constitution@n appeal for plain error. See Rule 103(d). One example where
claim raised by a defendant, the defendant must be permitfé¢ failure to give such an instruction might be likely to
to testify at the hearing with the assurance that the testimoRgoduce sufficient injustice to constitute plain error is wher
will not be used as part of the prosecnfiocasen-chief. At the confesion of a nortestifying codefendant is introduced
the trial itself, the defendant cannot speak to one issue orgainst another edefendantBruton v. United State$91 U.S.
without risking the use of testimony on other issues. 123,20 L.Ed.2d 476 (1968).

This is not the only reading of these cases. It is possible thatThe rule does not set forth the criteria for a proper request,
Simmonsis to be confined to its facts and thlicGautha but is somewhat analogous to Rul@31which requires a
began the confimeent. Morever, hearings on preliminary Specific objection or a reasably definite offer of proof.
matters not involving constitutional claims may be treate§ounsel should not be permitted to make an unsupported
somewhat differently than hearings on Fourth Amendmefi€quest but should be required to inform the court of the
claims. Subdivision (d) is not confined to any one type o$pecific concerns and to suggest possible methods of -appro
preliminary matterit is a broad section and must, thereforepriately instructing the junCf., Rule 51, Alaska R. Civ. P.
rest on more thaBimmonsegardess of how that case is read.  This rule, while incorporating the text of Federal Rule 105,

It rests on the same faimess considerations that support @ftditionally requires that all reasonable efforts be made to
first sentence of the subdivision. Acate decisiormaking on delete references to parties as to whom the evidence is
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inadmissible. Thepurpose of this provision is to avoid, Although the Rule does not create any right of discpoér
wherever possible, prajice to one party resulting from documents, the Rule should be read to permit a court to require
admission of ewdence as to another party. A similar provisiora party who has intduced part of a writing or recorded

is found in the second sentence of the Maine Rules efatement to show that writing or recorded statement to the
Evidence 105: other side before the other side asks that it be introduced into
evidence. It would be impractical to allow the adverse party to

In a criminal case trietb a jury evidence admissible as - .
to one defendant shall not be adenit as to other defendants €auire that all statements on the same subject be produced for

unless all refamces to the defendant as to whom it iénspection_. Arg_uably, any statement that is relev_ant to the
inadmissble have been effectively deleted. issues being tried would have to be turned over in order to

o o ~avoid a lag¢r claim that the Rule was not complied with. If all

~ There is little reason to limit concern for the prefisili  statements were produced, the burden on the court might be

impact of evidence in mutparty cases to criminal trials. Thus, yremendous. Fairess does not require such full discovery, in

Rule 105, unlike Main® rule, will apply in all cases tried to a yjew of the countervailing concerns giving rise to the general

jury. protections for witess statements. Thus, it is only where a
A reasonable attempt to delete references is all that $pecific statement is relied upon by one party that the other

required here. If it is not possible to delete all refees to should be permitted to see the entire statement.

parties as to whom the evidence is inadmissible, the court hasrp;g understanding regarding disclosure of writings and
two options. It may order a severance or a separate trial of Q@orded statements builds upon the Jencks A8tU.S.C.
or more of the parties in accordance with Rule 42(b), Alaska i:3500 and on AS 12.45.060. But this Rule applies in both civil

Civ. P, and Rule 14, Alaska R. Crim. P., if the evitewould  anq criminal actions, and it applies to defendants as well as to
be unduly prejudicial despite a limiting instruction and &jgainjffs.

reasonable attempt to delete references. Or, the court may rel){\I hing in thi le ch h sl di |
upon Rule 403, which provides the alternative of excluding the NOthing in this Rule changes the firil discowery rules

evidence altogether if its probative value is subid currently in useSee, e.g.Rule 16, Alaka R. Crim. P., Rule
outweighed bygthe danger ofrszair priize. " 26(b), Alaska R. Civ. P. These procedural rules define what

T ) o o o may be discosred before trial. Whatever a party has discov
Nothing in this Rule is intended to limit the availability of ered before trial may be offered under the last sentence of Rule
these alternatives where the interest of justice cannot be servyef so that the trial judge can decide whethefaimess it
by a limiting instruction to the jury. should be considered along with a staget or part thereof put
) . forth by another party.
Rule 106  Remainder of, or Related Writings or _ .
Rule 106 does expand discovery at trial, as opposed to

Recorded Statements. pretrial discovery. Generally, in civil cases witness statements

The standard rule at common law does provide that whenwall not be discoverable beforedl. They usually will qualify
writing or recorded statement or part thereof is introduced kys trial prepeation materials. Under Rule 16, Alaska R. Crim.
any party, an adverse party can require admission of the enfre as recently amended, criminal defendants usually will see
statement, assung that the entire stateent is relevant. But at witnes$ statements before trial. But there are exceptional
common law this evidence often is introduced as part of theisessee, e.g.Rule 16(d) (4), Alasa R. Crim. P., which is
adverse parg own casen-chief, which may be presented governed by AS 12.45.060. Rule 106 advances the point at
after much time has elapsed following the intrdgarc of the  which such statements are discoverable to the point at which
original segment. In theory, the trial judge hascdgtion to discovery will do the most goadl i.e., the point at which part
change the normal order of proof and to permit the fubbf a statement is introduced in evidence. Inlcedses, no
statement, or all relevant portions, to be introduced togethgencks Act applies, and there is no general obligation to turn
with the first portion offered. But many judges are hesitant tgver a witnes8previous statement to an opposing party after a
depart from the usual order and fimterfered with counsel  witness testifies. Rule 106 takes the position that once a civil
approach to a case. Common law courts are even less aptitigant offers into evidence a portion of a witn@statement,
allow additional statements to be introduced immediately thagirness requires that the litigant turn over the entire relevant
they are to allow an adverse party to offer a complete stateme@ition of the statement to an opposing party. This Rule is
as soon as some portions are presented. consigent with the United States Supreme Court decision in

Where time elapses betwetite offer of part of a statement United States v. Noble422 U.S. 225, 45 L.Ed.2d 141915).
and the offer of the remainder, the jury may become confusedRule 106 does not create any affirmative duty to proffer the
or find it difficult to reassess evidence that it has heard earligihole of any statement when one desires to introduce only a
in light of subsquent material. Rule 106 creates a right tgart, but the Rule allows an adverse party to inspect the whole
require immediate admission otamplete written or recorded immediately upon request in order to ascertain that no
statement or of all relevant portions. It is designed to enabigisleadiry impression will result from incomplete admission.
one party to correct immedidgeany misleading impression Adequate protection against disclosure of irrelevant
created by another party who offers part of a statement outiaformation is afforded the offering party and third persons by
cortext. SeeMcCormick 856 (2d ed.)Cal. Evid. Code 856 the fact that the judge might delete irrelevant material, if
(West 1966). The rule also provides that it extends t@quested to do so. ArtellV should be consulted on relevance
immediate admission of all matters so closely related to jgsues.
statement that in fairness they should be admitted |mmed|ately.At first blush any privilege that might be claimed with
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respect to a statement would seem to be waived by offering aOne aspect not covered by Rule 20%oines assumptions
portion of it into evidence. But a statement may addresmsade by the court in its detemmaition of policy;e.g.,that a
several unrelated issues, and amgiwer may be partial. The particular change in the law would probably do more harm
court cannot demand the complete statement withotltan good. This is not the s$af fact question that, in a jury
permitting the offering party to claim a privilege as tatrial, would normally be put to the jury, and so is not subsumed
unrelated matters. Some minimal inquiry into the nature of tHey Rule 20% definition of fjudicial notice of fact Rather
privileged matter may be required. But in view of the commothan findings of fact, these are policy detérations made by
law experience with waiver, the judicial task should not bthe court acting in its lawmalg capacity. The court as
unfamiliar. See United States v. Weismah] F.2d 260, 2662 lawmaker is held to the same standard as the lagislés for
(2d Cir. 1940) (L. Hand, J.). Article V will govern privilege the veracity of its inferences: it must be rational. The court
guesions. Once privileged matter is deddt the judge will taking judicial notice of a fact as that term is used in Rule 201
make he relevant determination regarding rmivileged is held to a diffeent and more deamding standad the same
matters Cf.,AS 12.45.070. standard required for it to direct a verdict; it must be right,
Upon request, the court should provide proéec against meaning that rational minds would not dispute the fact that the

undue annoyance, embarrassment, or opfmesa philosophy cOUrt notices.
reflected in Fed. R. Civ. P. 26(c) and Rule 26(c), A#aRk Civ. Stated more specifically, Rule 201 does not bar:

P. Among other things, the court may wish to restrict the (1) Common law rulemaking on the bas of factual

extrajudcial flow of information and to hear ament in - ,sqmptions based on the céifamiliarty with nonevidence

chambers on the offer of certain information which may bgg cessee e.q.. Kaatz v. Stal0 P.2d 1037 (Alaska 1975
highly prejudicial and which ultimatgmay be excluded under .g.., - St P . ( )
Rule 4(B. (2) Rulemaking pursuant to a constitonal grant of

. e . ._authority on the basis of disputable factual assumptises,
For practical reasons, Rule 106 is limited to the mtroductlog_g_ Rules of Evilence 407 and 408.

of a writing or recorded statement; testimony by a witness Is o . . )

not affected by the rule. Any attempt to include testimon¥ (3) Constitutional interpretation based upon disputable
within the coveage of this rule would open the door to actual assumptiodsfor example the balancing of interests in
immediate cossexamination of a witness who refers duringthe vague area of due process.

testimony to any oubf-court statement by anyone. Rule 106 (4) Judicial creation of remedies assumed to be necessary to
takes the position that there is no more reason to allogarry out the legislative intent of a statute.

immediate crosgxamination of this testimony than any other
testimony by the witness whicpresumably could be made
more complete by crossxamination. Testimony is not likely

to have the impact of a written or recorded statement whic egislative categories. This dichotomjs rejected as an

when offered, may appear to be extremely trustiwyor unnecessary and artificial description of the difference between
Note: The Alaska Supreme Co@tCommitee on Rulesfo taking judicial notice of a fact and making assumptions in the
Evidence voted to adopt, in lieu of the Repd#dComment determination of policy. The terms used in the Federal Rule are
to this rule, the comentary contained in the Advisory ambiguous and overlap. S&odman v. Stalfoy Inc., 411 F.
Committeés note to Federal Rule 106, with the followingSupp. 889 (D. N.J. 1976), for an exale of a coutds struggle
addition:fiThe rule of completeness as set forth in Rule 10 come to grips with the categories.
does not deal with ssies of relevancy and privilege, nor is it
intended to alter or affect the normal rules pertaining t
relevancy and privilege contained elsewhere in the Alaslg
Rules of Evidence. Accoimbly, the problem of deletion of

Rule 201 follows the existing Alaska ptme regarding
scope of judicial notice rather than adopt the federal
ractice of separating facts intofladjudicativé and

Alaska Rule 201 requires a determination of whether a
uestion is one normally decided by the trier of fact or is the
rt properly lefto the maker of law. While this determination
- . . " is not always easy to make, it is one that courts have coped
privileged or irrelevant material dm a writing whose ith for many years. Simply stated, the guiding principle
admission is sought under the provisions of Rule 106 shoui’ ould be: if the fac.t involved tendé to show that general

appropriate[y be dealt .With .by pertinent provis!op:s of th%onduct X is or is not, or shalilor should not, be against the
Rules of Evidence dealing with relevancy and pegyéo law (or unconstitutioal), it is for the court to consider freely;

ARTICLE Il.  JUDICIAL NO TICE if the fact involved tends to prove an instance of X, it is a
' question for the trier of fact and covered by Rule 201.
Rule 201  Judicial Notice of Fact. (b) General Rule. Courts have tratibnally been cautious

in taking judicial notice of facts normally decided by the trier

(a) Scope of RuleRule 201 restricts only the power of the f fact after being proved. As Professor Davis says;

court to declare on the record, without resort to formal proo?,
that a particular fact exists, i.e., that something is actually true, The reason we use triglpe proceure, | think, is that
where the fact involved is one that would otherwiselibeided =~ we make the praatal judgnent, on the basis of expeniee,

by the trier of fact upon submission of proof by the parties. No that taking evidence, subject to cr@s@mination and rebut
other practice falls within the scope of this Rule. tal, is the best way to resolve controversiesiving dis
putes of adjudiative facts, that is, facts paining to the
fparties. The reason we require a detertiomaon the record

is that we think fair proagure in resolving disputes of
adjudicative facts calls for giving each party a chance to

The termfijudicial notice has been ind@iminately applied
to several different aspects of the decisional process. Many o
these aspects will not be affected by this Rule.
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meet in the gpropriate fashion the facts that come to th&he taking of judicial notice is mandatory under subdivision
tribunals attention, and the approgie fashion for meeting (d) only when a party requests it, the necessary infiomas
disputed adjudigive facts includes rebuttal evidence,supplied, and each adverse party has been given adequate
crossexamination, usually confrontation, and argumennotice, to be detemined by the court. If thesconditions are
(either oral or written or both). The key to a fair trial isnot met the court need not take judicial notice, although it is
opportunity to use the appropriate weapons (tebut still free to do so as a matter of discretion. The question of
evidence, crosexamination, and argoent) to neet adverse whether or not to take judicial notice of fact that satisfies the
materials that come to the tribuéattention. conditions of subdivision (b) is thus left prarily to the couis

A System of Judicial Notice Based on Fass and discretion. This is a simple, workable system, and it reflects

Convenience, in Perspectives of L&®, at 93 (1964). Rule the exising Alaska practice (see Alaska Civil Rule 43(a) (1),

201 is based on the belief that wherever a lawmaking author@/)' and (3)).

condtions the apptiability of a law on the proof of facts, these Federal Rule 201 (c) and (d) are very similar to this Rule.
considerations call for dispensing with tiéahal methods of Compare Uniform Rule 9, makingudicial notice of facts
proof only in clear cases regdeds of what label is attached touniversally known mandatory without request, and making
the facts. Compare Profew Davi$ conclusion that judicial judicial notice of facts generally known in the jurisdiction or
notice should bea matter of convenience, subject to thecapable of determination by resort to accurate sources discre
requirements of procedural fairneks.at 94. tionary in the absence of request, but mandaiforgquest is

For the most part this Rule is consistent with both Feder§}2de and the information furnished. But see Uniform Rule
Rule 201 and the now supersedAlaska Rule of Civil 10(3), which directs the judge to decline to take judicial notice
Procedure 43(a), which was based on Uniform Rul&de if available inform#ion fails to convince him that the matter
201 limits judicial notice to facts not subject to reasonabif@!lS clearly within Uniform Rule 9 or is insufficieno enable
dispute in that they are either generally known in the teraitorj NIM to notice it judicially. Substantially the same approach is

jurisdiction of the trial court or are capable of accurate anfPund in California Evidence Code 8%1-453 and in New

ready determination by resort to sources whose accura‘?:ﬁllr(zegllla’g:r\;\ﬁﬁcﬁgé 2Qt:jnec?totgtjrjgit(,:igl]io?irceesem Rule treats

cannot reasonably be doebit a

Th_ese g_e_neral categories (ma;t_ers of common knowledgRyjle 202  Judicial Notice of Law.
readily verifiable facts) have traditionally been treated as the . .
clearest cases for judicial thwe. SeeMcCormick §§328-330. () Scope of Rule.The Fedeal Rules of Ewilence contain
Like the Federal Rule, this Rule omits amgntion of prope N0 Provision analogous to this Rule. Expiegsthe view that
sitions of generalized knowledge, which were inedidin the manner in which law igfed into the j_ud|C|aI proess is
Uniform Rule 9(1) and (2). It is doubtful that many sucH0t the proper concern of rules of evidences dvisay
propositions will fall within the scope of Rule 201 as limitedCOmmitee recognizes Rule 44.1 of the Federal Rules of Civil
by subdivision (a). Any that do must satisfy the conditién oProcedure and Rule 26.1 of the Federal Rules of Criminal
subdivision (b) in order to be judicially noticed. For instance, ffroc@lure as goveing the method of invoking the law of
is not proper for a court to base its decision on the unsupporté€g€ign countries. However, in adopting Rules of Evidence
belief thatiino one could be so naive as to believe that a sm&aRSed orthe Federal Rules, Nevada provides for judicial notice
advisory service with only 5,000 sstibers could byts own of matters of IawSe(_eNevada Rule of Edence 47.140._ Be
recommending influence cause such stocks as Union Pacif@use Alaska R. Civ. P. 43 (a), superseded by this Rule,
(22,000,000 shares outstand g ) , é i n v a r maticaH yconpPRey jugdigial gotice of law and fact, and because the
ly to rise so that defendants could always sell their smalkholéfilure of a court to takgudicial notice of law may result in
ings at a small profib. Securiies and Eghange Commission ~ Proof being offered by the parties, Rule 202 follows Ne@da
Capital Gains Reearch Breau, 300 F.2d 745, at 748 (2d Cir. lead in including a provision for judicial notice of law among

1961),reversed and mandecbn other grounds 375 U. S. 180, evidence rules. This Rule governs judicial notice of domestic
11 L.Ed.2d 237 (1963). laws and regutions, and bdt foreign and international law.

Lack of information should not be confused with (b) Without — Reques®® Mandatory. ~ Under  this
indisputability. If the information before the court, ether or subdivision, judicial notice of the laws _of s!ste_r _states_ is not
not furnished by the parties, is insoféint to satisfy mandatory upon the cour:[. For some time judicial notice has
subdivision (b) or fails to clearly convince the court that #Nly been taken of a sté@eown laws and the laws dhe
matter should be judicially noticed, the court should decline f§deral goverment. It has been necessary to both plead and
take judicial notice and require proof in the usual manner, difove the law of other jurisdictions. In 1936 the National
though the court considers the fact more probable than not. Az9nfeence of Commissioners on Uniform State Laws drafted
adequate development of the facts at trial in a jury cadge Uniform Judicial Notice of Foreign Law Act which was
protects a parf right to have questions of fact resolved by thédopted in sultance b_y over half _the jurisdictions (W|thdrz?1w_n
jury, and, in a nofury case, assures the parties the power 1966). In effect, this Act provided that every court within

crossexamine and submit contrary evidence. the adophg jurisdiction must take judicial notice of the
common law and statutes of every other state. This was also

() and (d' When Di;cretionarya W_hen Mandatpry. the approach of UnifornRule 9 (1953). Alaska R. Civ. P.
Under subdivision (c) the judge has a diioreary authority to 43(a), superseded by this Rule accepted the reform. This

takg .judicial hotice, as long as sybdivision (Blpra, is  gypdivision does not make notice mandatory because the
satisfied, regardless of whether hes requested by a party. committee on Rules believed that the realities of law practice
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in Alaska, especially the availability of booksas such that R. P. 26.1require that to raise an issue of foreign law, either
parties should be encouraged to provide the court and opposifgjice must be given in the pleadings or other reasonable
counsel with copies of sister staidaws. It is important to notice must be given. In determining foreign law, the court
recognize that a court will take notice of sister state law if @nay consider any relevant material or source, including
proper request and presentation are made, orefdburt testimayd The notice rquirement functions to alert the
decides to exercise its option to take notice under subdivisiparties that foreign law is an issue in the case.

(), infra. Evidence Rule 202 treats foreign law as the proper subject
(c) Without Reques® Optional. This subdivsion of judicial notice. This is the view taken by Uniform Rule 9(2)
defines the discretionary power of the court to take judicigb) and by Alaska R. Civ. P. 43(a) (2) [b], sugded by this
notice on its own initiative. Rule. The court may look to any pertinent source of inferma
dtion including the testimony of expert witnesses to ascertain

Section (1) recognizes thaederal rules, and state an .
foreign law.

territorial laws may often be difficult to find in Alaska
libraries. However, where the court is in possession of relevantSection (2) also provides for judicial notice of international
material, notice may be taken. law. It was early stated that

Section (2) is very similar to Uniform Rule 9(2) (a), which [iInternational law is part of our law, and must be
was based orthe Model Code of Edence, Rule 802(a) ascertained and administered by the courts of justice of
(1942). Where private acts and resolutions are easily appropriate jurisdictions as often as questions of right
ascertained the court can conveniently take judicial notice of depending upon it are duly presented for their
them and often will. Where agency regulations operate with determination.
the power of law there is every reagortake judicial notice of
them. See AS 44.62.110, providing for judicial notice Ogthegslj)?quete Haband,75 U.S. 677, 700, 4L.Ed. 320, 328
regulations printed in the Alaska Administrative Code o o )

Alaska Administrative RegisteSee alsa4 U.S.C.A. §1507, In ascertaining mterna}tlonal_law t_he court may consul't and
providing for judicial notice of the contents of thederal USe any source of pertinent infoation. Just as in English
Regiger; andAlaska Airlines, Inc. v. Nortkest Airlines, Inc., ©anon law experts played a large part in determining foreign
228 F. Supp. 322 (D. Alaska 1964grt. denied383 U.S. 936, 'aw, it is anticpated that expert testimony snalay a role in

15 L.Ed. 2d 853 (1965). Due to the difficulty of ascertaininghowing what foreign and international law is in a given
all such acts, resdiions, regulations and ordinancesraay be Situation.See Texas v. Lousia, 410 U.S. 702, 35 L.Ed. 2d
applicale to a case, the court need only take judicial notice dif6 (1973); PaneliProving International Law in a National
its own initiative where it is convenient to do sBee Forumo70Am. Sody Intd L. (1976). Maritime law is treate
Australaska Corp. v. Sisters of Chari897 P.2d 966 (Alaska Similarly.

1965). Section (5) provides that if a matter of law could be noticed

Section (3) expands the scope of judicial notice. fnder this Rule, but the law has been repealed or replaced, it
recognizes that today there is no reason to ceively Still may be proved by judicial notice, if it remains relevant to
presume that the law of sister states is beyond the reachtid case.

Alaska. Sometimes acts, reglités, and local ordinances of (d) With Reques® Mandatory. At the reaqiest of a party
other states will be unavailable. If so the court will not have tthe court shall take notice of any matter included in
take notce of them, because this section is permissive ar@ibdivision (c). If the parfg request is accompanied by
Subdivision (d) places a burden of producing sufficienufficient information and adequate notice to adverse parties, it
information on a party before notice must be taken. Ifs mandatory that the court take judicial notice. The difficul
Subdivision (d) is satisfied, there is no good reason not to tagéfinding all applicable law and obtaining proper information
notice. A similar view isdken with respect to emergency andunder subdivision (c) disappears when the requérgs of this
unpublished regulations of Alaska agencies. subdivision are satisfied. The notice requirement to adverse

Section (4) provides for discretionary notice of foreign lawParties provides the opportity for a chance to be heard on the
and international law. Long after the law of foreign stateBropriety of taking judicial notice of the matter.
became a matter of judicial notice in many jurisdicsiothe ] o )
law of foreign countries remained a matter of fact to bRUl€ 203 Procedure for Taking Judicial Notice.
pleaded and proved. The Uniform Judicial Notice of Foreign This Rule applies to all aspects of judicial notice and must,
Law Act, although only applicable to the law of sister statesherefore, be read in cmction with both Rule 201 and Rule
did state that determining the law of foreign cii@s ought to 202,

be a issue for the court, not the jurigee9A Uniform Laws (a) Determining Propriety of Judicial Notice. Basic

Ann. 550, 569 (1965). Feign law still had to be pleaded and g : . .
proved even after some states took the determination of forei ?ln5|derat|ons of proqedural fa|rne§s Qe'mand.an opportunity to
law from the jury. Where it was not pleaded or properl e heard on the proprlety of taking jud|0|al notice anq the tenor
proved, dismisdawas usually avoided by presuming theOf the matter noticed. The rule requires the granting (.)f that
foreign law to be the same as the law of the for8eeStern, opportunity upon request. No formatheme of giving notice
Foreign Law in the Courts: Judicial Notice and Proof, 45 Ca!S prqwd_e_d. AN z_adve_rse_ly affected pﬁ!”y may learn |n_advance
L. Rev. 23 (1957). he}t judicial notice is in contemplation, either by virtue of
being served with a copy of a request by another party under
Federal R. Civ. P. 44.1 and its identical coupaet, Crim.  subdiviion (d) of Rule 201 that judicial noé be taken, or
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through an advance indication by the judge. Or he may have might be to resurrect thBultimate issué test abandoned in
advance notice at all. Although the rule does not require formBule 704 infra.

notice by the court to the parties, before judicial notice is taken g o 203(c) is drafted so that it conclusively states that
(except in unusual circumstances) the cotiduid annoUNCe yetermining questions of law shall be a matter for the court.
its intertions to the parties and indicate for the record th@han the determinam of the law of foreign states and

particular facts to be taken as tr&ee Concemed Citizens V.¢qrejgn countries was treated as a question of fact, it became a
Kenai Penisula Boough,527 P.2d 417 (Alaska 1974). In the paver for the jury in appropriate cases. Statutes and acts such
absence of advance notice, a request made aftéadheould 55 yhe Uniform Judicial Notice of Foreign Law Act and Federal

not i.n fairnes; be considered_untimely. See the pr_oyi;ion Bule of Civil Procedure 4a.have attempted to remove this
hearing on timely request in the federal Adniiive 5nomaly in traditional court and jury functions. This

Procedure Act, 5 U.S.C. 356(e). See alsoRevised Model o, qjision expresses the view that determining the law is a
State Administrative Procedure Act (1961), 9C U.L.ALG§4) function of the court. See Uniform Rule 10(4) for an identical

(Supp. B67). provision. If judicial notice of law is not kan, evidence will
In considering taking judicial notice, the court is notbe required, but the decision on what the law is remains that of
restricted to sources of information proffered by the partiethe court.

but may consult any source, including treatises, exXperts, Nqihing in the rule is intended to suggest that it authorizes a
scientific journals, etc. No exclusionary rule except a valigh,\ver to argue jury nullification to the jury in a criminal case.
claim of pivilege shall apply. However, the court as a mattefy, o i,y simply is to be tolthat a noticed fact is treated as if
of discretion, should disclose, on request, the main sources Qflyence of it were authorized, and the trier of fact is to treat it
which a decision to take judicial notice is or was based, Iy it eyidence were submitted. A defense lawyer can argue that
order to make the partiéspportwnity to be heard meaningful. - 5,y tact should be disbelieved by the jury and this is as true of
(b) Time of Taking Natice. In accord with the usual view, a judicially noticedfact as of any other fact.
judicial notice may be taken at any stage of the proceedings,
whether in the trial court or on appeal. Federal Rule 201(f); ARTICLE lll.  PRESUMPTIONS
Uniform Rule 12; McCormick 833.
(©) Instructing the Jury. In civil cases, the rule Rule 301  Presumptions in General in Civil Actions

contemplates there is to be no dmiice before the jury in and Proceedings.

disproof of a judicially noticed fact. The court instructs the (a) Effect. This Rule governs rebiable presumptions
jury to take judicially noticed facts as established. Thigenerally in civil cases. See Rule 302 for presumptions con
position is justified by the undesirable effects of the oppositeolled by fectral law and Rule 303 for those opérgtin a
rule inlimiting the rebutting party, though not his opponent, te@riminal case.

admissible evidence, in defewy the reasons for judicial e \yorgpresumption has many different meanings in the
notice, and in affecting the substantive law to an extent and

X andlily  see Laughlin, In Support of the Thayer Theory of
ways largely unforeseeable. Ample protection and ﬂex'b'“tdfresumptions 52 Mich. L. Rev. 195, 1989 (1953). As used

are affordedy the brpad provision for opportunity to be hear erein, a fipresumpiond is a recognition in law of the
on request, set forth in subdivision (a). relationship between two facts or groups of facts. If one fact or
Authority upon the propriety of taking judicial notice group of facts is shown to exist, the law presumes the existence
against an accused in a criminal case with respect to mattefghe other but permits rebuttal.
other tha_n venue is rglatively meager. Wtiilenay be argt_led The burden placed upon the party seeking the adveuatag
that the right of jury trle}l does not extend to matters which ag&esumption is to prove the initial fact, often called fibasio®
beyond reasonable dispute, the rule opts for the greaigr ayovedh fact. If this fact is not disputed, then the
protection of the accuséright to a jury trial afforded by the proq mption will operate. If the fact is disputed, the
limited instruction that the jury may, but is nmquired 10, hequmption will only operate if the trier of fact finds that the
accept as conclusive any fact judicially noticed. The Federgés-C fact exists.
Rule is in accord. Much of the concern about a possible nee ) ) ) )
to take notice of some facts in criminal cases can beredie Assuming the existence of the basic fact, Rule 301 provides
by careful attention to the elements of an offensmué and that the presumed fact shall also be found to exist unless the
jurisdiction are not usually elements of a crime. Of cours®arty against whom the presumption operates meets the
they must be proper (assuming an appeal will be taken). BRfesumption W|t_h evidence sufficient to permit a reasopable
the same judge who decides in a civil case whether a court §a8" of fact to find that the presumed fact does not exist. A
jurisdiction and what proper venue is can do so in a crimin_&?”ure to meet th_e presumption W|_th suff|C|ent_eV|dence results
case. Of course, venue and jurisdiction questions may invol& & peremptory instruction or a directed verdict. If the burden
factfinding, but many quéisns left for the court involve of producmg_ ewde_nce is satisfied, the presumption d_|sa_ppears
factfinding. See, e.g.Rule 104 (a),sura. Corsider also andno mention of it may be made to the jury, which is likely
change of venue motions and attacks on jurydicts. (O b_e Confuse_d by th_e term. The_ court must, however, instruct
Factfinding unrelad to the elements of the crime can be donf€ jury that it may infer the existence of the presumed fact
by the judge. With this in mind, Rule 203 is drafted to avoidfom the basic fact.
the knotty constutional questions that would arise were an There has been substantial disagreement in theapasng

attempt made to permit judicial notice of some facts relevant tdmmon law courts and legal comntators regarding the
the merits of an actiobut not others. To draw such a line
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proper weight to be given a presumption. Some authoritiesd while the intent may vary from presumption to
hold that a presuntipn places the burden of proof on the partypresumption, it is highly unlikely that tHegislature intended
opposng the fact presumed to establish its #existence once many of these presumptions to have the potential impact
the paty invoking the presumption establishes the basic factssociated with a shift in the burden of persuasion.

giving rise to it. This position is.ass.ociatgd with McCormick Second, shifting the burden of persuasion on some issues
and Morgan, although the latéerview is arrived at with some may tend to confuse the jury, especially in cases involving

reIuotapce. See Morgan, Further Obsertians on Pre _ affirmative defenses where the normal instructions on burdens
sumptions, 16 So. Cal. Rev. 245, 254 (1943). Other authori proof already may be confusing.

ties, following Thayeds fiburstng bubble theory, approved by ] ) o ) ) .

Wigmore, hold that the presumption vanishes upon the Third, in situations in which the presumption agtes

introduction of evidence that would support a finding of thégainst a party already bearing the burden of persuasion on an

nonexistence of the presumed facfEhere are numerous 1SSue, the presumption may have no effect aheerebutted.

intermediate positions that have attracted attentisee NO good reason appears why a presumption that is powerful

Morgan, supra, at 24749. It is possile to treat different enqugh to shlft_the _bu_rden o_f persuasion should disappear

presumptions differently. See Calif. EviGode §600 et seq. €ntirely when shifting is impossible.

But Morgan,supra, at 254, persuasilie argued thecase for a Fourth, the Federal Rule does not shift the burden of

single standard. persuasion. When federal anthts issues are tried together,
Unfortunately, however, there are myriads of _prerarely will it be necessary under this Rule or Rule 302 to face

sumptions created by courts and legislatures. They can riB€ Problem of conflicting presumptions.

be authoritatively classified by courts except as each one is(b) Prima Facie Evidence. This subdivision makes it
involved in a litigaéd action. Whereer there is roonfor  clear that when the legislae uses the terrfiprima faci® in
difference of opinion, no pseimption can finally be as reference to proving a fact, gendyait intends to create a
signed its proper place except by the appede court of presumption. See Degnan, Syllabus on California Evidence
last resort. To evolve a claisation by judicial decision Code 1825 (11th Ann. Summer Program, U. GBErkeley) in
would require decades, if not centuries. To make a legisl®. Louisell, J. Kaplan, & J. Waltz, Cases and Materials or Evi
tive classifiation of existing presumptions would involve dence 983 (3l ed. 1976)fiThe term@rima facie cagiis
immense labor and would still leave room for debate as tsften used in two senses and is tf@m an ambiguous and
all subseguently created presurtipns. Unless a trial judge often misleading term. It may mean evidence that is simply
were presented with a catalogue of classified presumptiorsifficient to get to the jury, or it may mean evidence that is
it would be fatuous to expectrh to determine the reasons sufficient to shift the burde of producing evidence.
and objetives of a presumption suddenly thrust at him irMicCormick (2d ed.) 842, at 803 n.26. A presumption may be
the hurry of a trial, with a demand to classify it and accord iitilized in both senses in the same case. The statutes set forth,
the appropriate effect. supra,do more than permit a party to get to a jury on the basis

The approach of this Rule approximates more closely ttff Prima facie evidence; they evincéegislative determination

views of Thayer and Wigore than those of McCormick and that the presuntpn should be accepted until rebutted. This
Morgan. rule so provides.

The shiftingthe-burden of persuasion pmach, approved () Inconsistent  Presumpions. ~When  conflicing
by the Advisory Committee on the Federal Rules and tH¥€Sumptions are presentin a single case, the court attempts to

United States Supreme Court before being rejected by tA§temine which is founded in theeightier considerations of

cusses thdispecial situation of the questionable validity of a
econd marriage [which] has been the principal area in which
e problem of conflicting presumptions Hasen discussed by

tér{fe courtd Most courts have taken the approach of this

bdivsion in such a situationfiThis doctrine that the

First, Alaska has a myriad of statutes dreapresumptions
within the meaning of this Rule. Some use the wor
presumption or a related ternsee, e.g.AS 13.06.035(3)
(Evidence as to death or status); AS 45.05.376 (Evidence

dishonor and notice of slonor). More use the terfiprima \yeightier presumption prevails should probably be available in
facie evidence, AS 02.35.070 (Receipts for certified 5y sitjation which may reasonably be theorized as one of
certificates); AS 08.24.300 (Court action by agency); AQgnfiicting presumptions, and where one of the presumptions
10.05.726 (Fallu_r_e to pay tax as _ewdenqe of msolyency); iS grounded in a predominant social policilcCormick (2d
10..05.795 (Certificates and certified copies toréeeived in ed.) 8345, at 824. The final sentence of the Rule provides that
evidence); AS 13.06.035 (1) & (2) (Evidence as to death & 1 is no such preponderance, both pregiamg shall be
status); AS 18'50'329(,2) (Copies of d.ata from vital records'(gsregardel. This follows Uniform Rule 15 (1953). It would be
AS 21.84.100 (Certificate of compliance); AS _21'84'03$onfusing if the judge were to instruct the jury that it might
(Annual license); AS, 27:10'170 (Effect ,Of recording and ind fact A, but that it is not bound to, and that it might find
failure to_record affldav_lt of labor or 'F“O"eme“FS)? AS notA but that is not bound to. No instruction is preferable.
27.10.190 (b) (Recording the notice to contribute an stead, the ury will learn of two basic facts suggesting

affidayits);_ AS 28'10'2.61 (Edbnc.e); AS 32.05.180 (b) opposite inferences, and it must determine the one that is most
(Continuation of partnship beyond fixed term); AS 45.05.022 probable in light of all the evidence.

(Prima facie evidence by thirdaly documents); AS 45.50.290 o ) o ]
(Certificate of registration as evidence). While it is difficult to Nothing in this rule affects the application of conclusive
ascertain the legislative intent in creating these presumptiof¥e€sumptions,see, e.g.AS 10.10.030 (6) (d) (Aicles of
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incorporation), which the United States Supreme CouAlthough arguably the judgeould direct the jury to find
recently referred to as rules of laWsery v. Turner Elkhorn against the amised as to a lesser fact, the tradition is against
Min. Co.,428 U.S. 1, 49 L.Ed.2d 752 (1976). Nor does this t d&Vithout makng any constittional decisions, Rule 203(c)
Rule address the validity of conclusive presumptions. Compaaeceped this opinion as expressing sound policy and denied
Weinbergr v. Salfi 422 U.S. 749, 45 L.Ed.2d 522 (1975), withjudges the power to bind juriés facts believed by the judges
Vlandis v. Kline412 U.S. 441, 37 L.Ed.2d 63 (1978)nited to be beyond reasonable dispute. The instant rule is in accord.
States Dep of Agricuture v. Murray, 413 U.S. 508, 37 A presumption cannot be used against a defendant as a device
L.Ed.2d 767 (1974), an€leveland Bd. of Educ. v. LaFleur, to preempt the ju function of finding facts and assessing
414 U.S. 632, 39 L.Ed.d252 (1974). Nothing in this Rule guilt and innocence.

inhibits the creation or utilization of presutigms to protect When a presumian is directed against the government
constitutioral rights.See, e.g., Keyes V. Schoql Dist. Nt 1B jifterent policies govern, and a ptemption may result in a
U.S. 189, 37 L.Ed.2d 548 (1973), discussed in K. Redden & girected verdict or perenry instruction in favor of a

Saltzburg,Federal Rules otvidence Manal 8283 (2d ed. jefendant. Presurtipns working against the government are
1977). treated like civil presumptions undBule 301 and will not be
The first sentence of the rule makes clear that the legislatuiscussed in this Comment.

and the courts retain power to create presumptions having arn 5 presumption cannot be binding on a defemt, what is
effect different from that provided for in this Rule. its utility? Judge Weinstein identifies a tfmld function:

Rule 302  Applicability of Federal Law in Civil Presumptions are utilized to overcome two saiea
Actions and Proceeihgs. problems in federal law. Pnarily this function is to lessen

] the prosecutio burden of establishing guilt by authorizing
Whenever a state court looks to federal law to find the rule shortcuts in proof and exerting pressure on the person with

govern with respect to the effect of a presumpt®h, Dice v.

Akron, C. & Y. R.C0.342 US. 359, 96 L.Ed. 398 (1952%¢ee
alsothe Reportels Comment accompany Rule 501. As Alaska
Rule 301 prescribing the effect of presuiaps is identical to

the federal evidence rule, courts will seldom have to determine
which law should be followed. Thenly potential conflictisin 1 Weinsteiiis Evidence, Pagraph 303 [01] (1975). The
the case of a claim or defense for which the United Statescond function is of no concern to the states in their lawmak
Congress has provided by statute for the shifting of the burdém activities. But a third furion may be important.fin a

of persuaion or where the federal jugiiary has interpreted the bordetine case a judge may be influenced by the letigla
Constitution or a federal statute tequire shifting the burden judgment of Congress [or a state ledista] to submit a basic

of persuasion and the Alaska rulecaatra, or vice versa. Rule fact to a jury which he would not have submitted as tyere
302 will apply to such situations. Federal criminal cases wiltircumstantial evidence of the presumed fatd. Thus, the

be litigated in federal courts, so no state rule is needed to déedt and third functions are the purtant ones for the states.
with presumptions in such s But see Testa v. Kat830 There also may be a fourth fuin 8 to make clear the intent

In addition, a presumption mayrse the secoraty
function of making undesirable actigis amenable to
federal jurisdiction.

U.S. 386, 91 L.Ed. 967 (1947). of the legigature in special circustances.
. . . L Subdivision (a) allows presumptions to perform their
Rule 303  Presumptions in General in Criminal intended finctions, but prevents them from exerting too great
Cases. an impact on the outcome of a case. If a presumption is created

(a) Effect. This rule governs rebutiée presumtjons by the Iegislature or the courts, it serves as an incentive for the
generally in crimnal cases. Rule 301 governs in civil cases an@ccused to submit rebuttal evidence. If no rebuttal evidence or
Rule 302 goernsprsumptions controlled by federal law; al insufficient evidence is Of'fered, the court, without using the

though it is unlikely to have any impact in criminal cases. ~ Word fipresumptior will instruct the jury that it may, but is
not bound to, infer the existence of the presumed fact from

proof of the basic fact. Such an instruction is couched purely in
terms of a prmissible inference; no attempt is made to guide
the jury in assessing the sufficiency of the inference to prove
guilt. This mandatory instruction is in the nature of a mild
comment on the evidence. No good reason appears why the
efegislature or the courtsannot require a specific ndnnding
instruction when they deem it desirable.

The wordfipresumption is used in this Rule in the same
manner as in Rule 301. The Repoiter Comment
accompanying Rule 301 explains this use in defalwas the
case with presumptions opereg in civil cases, the legislature
sometimes createfipresumptiond without using the word
fipresumpion.0 For example, the legislature may employ th
term fiprima facie evidencé,which is covered by subdivision
(b). See, e.g.,AS 11.20.220 (Evidence of knowledge of
insufficient funds); AS 11.20.250 (Evidence of intent to de If the accused offers evidence to rebut or meet the

fraud), quoted irBelman v. Staté11 P.2d 217 (Alaska 1966). Presumption, the giving of an instruction is discretionary. In
iﬂgstances where the nature of a presumption directed against

‘_I’he AdV|s~o_ry _Com_mlttee_ on the Fede_ral Rules expre_ssed e accused is such that the relationship between the proved
opinion thatfi]t is axiomatic that a verdict cannot be directe act and the presumed fact is seVfident or apparent, no

against the accused in a criminal case. . with the instrudion should normally be given by the court if the

corollary that the judge is without authority to direct the jury t . .
find against the accused as to anymeten t of t hoaeccuscedr (I)ffemrse gwdence to rebut or meet theyonption,
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since in such insnces, a jury instruction would tend to249 (1973). This is not surpitg, since many lawyers would
emphasize unduly and unnecessarily the existence of thave the same difficulty.

presumption. On the other hand, in circumstances where there, ¢4 advantage is that by creating suenpiions that are
is no obvious connéion between the proved fact and the., ered by this rule, the legitlae makes the same
presumed fact, an instruction to the jurggarding the

- fh . Id ordinarily b '~ fstatemend to courts about desired treatment of borderline
existence of the presumption would ordinarily be appropriate..;cas as it makes with more powerful presumptions.

A good example of this latter situation would be the tpq jegisiature and the cosmemain free under Rule 303 to

Standﬁr? case inyolvjng thhe presu'm;} crgated ﬁy 2 create presumptions with a different effect than that provided
Breathalyzer examination. T e proved fact in such a ca Bre. For example. AS 41.15.110(c) (Allowing fire to escape or
would be a Brathalyzer reading of .10 percent blood alcoho

| - “Tailure to make effort to extinguish; misdemeanor) provides
or greater; the fact to be presumed from the proved fact is t'{ﬁgt filn a criminal action brought nder this section, the

the a_ccused was under the influence (_)f intoxicating_ liquor @Ecape of the fire is presumptive daiice of negligence by the
the time of the test. Under normal circstances, with N0 o qon responsible for starting the fire and unless rebutted is
expert testimony conceing the significance of .10 percentg icient to sustain a convictignWhile this statute avoids
blood alcohol level in terms of its effect on an individsal o, implicit reference to silence on tpart of the defendant
sobriety, the mere awareness of the proveddfaet, the .10 5qq s js less worrisome than some instructions approved by
percent plood alcoho_l levé@lwould be _meanln_gles_s to the yiper courtssee, e.g., United States v. Gainey, suppplica
average juror. Assuming the accusedsitth a situation Was yion of the statute may be challenged more readily under the

willing to concede the blood alcohol level, but opted to rebyio ot United States Supreme Court cases i cited
the presumption by arguing that, despite the blood alcohg|,. nder this rule. P prasly

level, he was not in fact impaired, the mere establishment of ] ) ) R

blood alcohol level by the prosecution would be dened (b) Prima Facie Evidence.See the Reporté& Comment
wholly ineffective in the absence of a specific instruction to th@ccompaying Rule 301 (b).

jury concerning the presumption which arises from proof of a (c) Inconsistent Presumpgions. The reason for this
blood alcohol level of .10 percent or greater. It should be notedibdivision is set forth in the Repord®r Conment

that the burden of coming forward is less onerous e in  accompanying Rule 301 (c). Theéseone important difference,
Rule 301. This reflects a judgment that the defendant shouidwever, between the instant rule and Rule 301 (c): Under the
have the benefit of reasonable doubts. instant rule the effect of the preponderant pregionpwill

One advantage of the approach taken in this Rule is thatVR"Y, depending on whether it favors the government or the
probably avoids the problem of applying to most presumptiorfiecused; no such variance occurs under Bode(c).
the confusing test of corsttionality compelled by the  This rule does not establish that the gowesnt must
following decsions of the United States Supreme Colot:v.  always bear the burden of persuasion on every issue litigated in
United States319 U.S. 463, 87 L.Ed. 1519 (1943)nited a criminal case. Whether an cased sometimes may be
States v. Gainey80 U.S. 63, 13 L.Ed.2d 658 (196%Jnited compelled to bear the burden of persuasion is beyond the scope
States v. Roman882 U.S. 136, 15 L.Ed.2210 (1965)Leary  of theseRules of EvidenceSee generally Mullaney v. Wilbur,
v. United States395 U.S. 6, 23 L.Ed.2d 57 (1969urner v. 421 U.S. 684, 44 L.Ed.2d 508 (197®Patterson v. New York,
United States396 U.S. 398, 24 L.Ed.2d 610 (1970), and432 U.S. 197, 53 L.Ed.2d 281 (1977). The language of the
Barnes v. United State$12 U.S. 837, 37 L.Ed.2d 380 (1973). Rule assumes, however, that in most instances when the

As long as a court confines itself to a description of goverrment seeks the benefitd a presumption it bears the
permissible inference, avoiding a statement like the tridurden of persuasion.
judges in Barnes d[ilf you should find beyond a reasonable Nothing in this rule eliminates the insttion that a
doubtét hat t hlee nmaéiyloédomivadlyullet dodefendant is presumed to be innocent. Thisymgption is not
justified in drawing the inffee nceéunl ess s ucdn efidensespeesumption) butiasspecial casting of the burden
exp | ai a ndpéasis added) and avoiihg the legislative placed on the govement to prove guilt beyond a reasonable
language inLeary employed by the court in its instructdn doubt.
o w] henev e rdant ik ghowd ofhave or to have had
the marihuana in his possé&n, such possession shall be ARTICLE IV. ADMISSIBILITY OF
deemedsufficient ewdence to athorize convition unless the RELEVANT EVI DENCE
defendant ex | a ioresnphasis added)the relatively mild
comment in the form of an instrimn commanded by this Rule 401 Definition of Relevant Evidence.
Rule is likely to be suained in light of the traditional power of
federal courts to comment on the weiglitthe evidence in
criminal cases and the nature of the instruction.

This rule adopts Rule 401 of the Federal Rule of Evidence
verbatim. The Advisory CommittéeNote to Federal Ruledd
explains this rule copletely and concisely. It comprises the

Another advantage of the rule is that it avoids theemainder of this comment, albeit in slightly altered form.
complications of the proposed Federal Rules. They caused th

eminent jurist, Henry Frierig to conplain to the Congress o skill i . b . heori
that he didnot understand thenBeeHearings on Proposed counsels skill in mustering substantive theories to support a
case and inenuity in using circumstaial evidence as a means

Eléleﬁo?jfssvédoerz;e Eﬁfﬁgg Sr:]?ﬁrsu%?rg"gbgn Clrgp.s\;ussstlcztg proof. An enormous number of cases fall in no set pattern,
) Y 9 " ““and this Rule is designed as a guide for handling them. On the

®The variety of relevancy problems is coextensive with
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other hand, some situations recur with sufficient frequency tther rule that the additional evidence is not relevant or will
create patternsusceptible of treatment by specific rules. Rulexclude it under Rule 403.

404 and those following it are of that variety; they also serve as1,6 Rule uses the phragfact that is of consience to the
illustrations of the application of the present Rule as limited BYatarmination of the actinto describe the kind offact to

the exclusionary principles of Rule 403. which proof may propéy be directed. The language is that of
Passing mention should be maafeso-called ficonditionab  California Evidence Code 310; it has the advantage of
relevancy. MorganBasic Problems of Evidene-46 (1962). avoiding the loosely used and ambiguous wéndateriald
In this situation, probative value depends not only upomentative Recommendation and a Study Relating to the
satisfying the basic requirement of relevancy but also upon thimiform Rules of Eidence (Art. I. General Provisions), Cal.
existence of some matter of fact. For examgleyvidence of a Law Revision Comr@n, Rep., Rec. & Studies, 11 (1964).
spoken statement is relied upon to prove notice, probatiVdne fact to be proved may be ultimate, intermediate, or
value is lacking unless the person sought to be charged heavilentiary; it matters not, so long as it is of consequence in
the statement. The problem is one of fact, and the only ruléee determination of the actio@f. Uniform Rule 1(2) which
needed are for the purpose of determining the respectiveguires that the evidence relate tiineateralo fact.

functions of judge and jury. See Rule 104(b). The discussion the tact to which the evidence is directed need not be in

which follows in the present note is concerned with thgign e while situations will arise which call for the exclusion

relevancy generally, not with any particular problem Oy e\idence offered to prove a point concededHeyopponent,

conditional relevacy. the ruling should be made on the basis of such considerations
Relevancy is not an inherent characteristic of any item @fs waste of time and undue prejudice (See Rule 403), rather

evidence but exists only as a relationtieen an item of than under any general requirement that evidence is admissible

evidence and a matter properly provable in the case. Does tmdy if directed to matters in dispute. Evidence which is

item of evidence tend to prove the matter sought to be provee&sentially background in nature can scarcely be said to

Whether the relationship exists depends upon principlésvolve disputed matter, yet it is universally offered and

evolved by expeence or science, applied logically to theadmitted as an aid to understanding. Charts, photographs,

situation at hand. James, Relevancy, Prolighdind the Law, views of real estate, murder weapons, and many other items of

29 Calif. L. Rev. 689, 696 n. 15 (1941), in Selected Writingsvidence fall in tis category. A rule limiting admsgbility to

on Evidence and Trial 610, 615 n. 15 (Fryer ed. 1957). Thevidence directed to a controversial point would invite the

Rule summazes this relatnship as ditendency to make the exclusion of this helpful evidence, or at least the raising of

existence of the fact to be provedmore probable or less endless questions over its admissi@f. California Evidence

probabled Compare Uniform Rule 1(2) which states the cruxCode 8210, defining retvant evidence in terms of tendency to

of relevancy asfia tendency in resonp thus perhaps prove a disputed fact.

emphasizing unduly the logical process and igrpthre need

to draw upon expezince or science to validate the generaRule 402  Relevant EvidenceAdmissibled

principle upon which relevancy in a particular situation Exceptionsd Irrelevant Evidence

depends. Ultimately, legal reasoning depends upon logic, but Inadmissible.

the logical calculus includes not only a priori knedde but

facts, insights, and principles developed by scientific methoq

or tested by experience.

s This rule is nothing more than a codification of the common
aw. The provisions that all relevant evidenseadmissible,
with certain exceptions, and that evidence which is not relevant
The standard of probability under the Rule iSs not admissible aréa presupposition involved in the very
fimoreéprobabl e than it wawl ctonfeftiondf a rdtientl bysténhof eeifted ThelyerNPFefimi
more stringent requireent is umworkable and unrealistic. As nary Treatise on Evidence 264 (1898). They ctutstithe
McCormick (2d ed.) 885, at 436, saysjA brick is not a foundation upon which the structure of admission and
wall,6 or, as Falknor, Extrinsic Policies Affecting Admissi exclusion rests. All states which have codified their evidence
bility, 10 Rutgers L. Rev. 574, 576 (1956), quotes PEafes |aw have provided that all relevant evidence, with certain
McBainepé [ | ] t i s poeed that every witnessic@nexceptions, is admssble. The model for the rule was Federal
make a home ruaDealing with probability in the language of Rule of Evicence 402, modified to conform to the Alaska
the Rule has the added virtue of avoiding confusion betwe@myicial system. Nebraska adopted a similarly rfiediversion
quesions of admissibility and questions of the suffidgrof  of Federal Rule 402, in Nebraska Rule of Evidencet@Z.
the evidence. For similar provisions see also Maine Rule of Evidence 402
The wordsfiany tendenayin the rule sugest that the court and New Mexico Rule of Evidenc0-4-402. Provisions that
should eryin doubtful cases, on the side of admissibility. Fogll relevant evidence is admissible are found in Uniform Rule
example, courts need not exclude all cumulative evidence. TRE), Kansas Code of Civil Procedure68407(b), and New
fact that Witness 1 testifies to the existence of fact X does nérsey Evidence Rule 7(f), but the exsitin of evidence which
compel the conclusion that testimony by ésses 2 and 3 to iS not relevant is left to implication.
the same ééct is not relevant. The probability that fact X Not all relevant evidence is admissible. The esidn of

exists may increase when it becomes apparent that sevegévant evidence may be called for by these rules; by other

different people support it; corroboration may increase thgiles, e.g. the Alaska Rules of Civil and Criminal Procedure;
likelihood that the fact is true. At some point further corroborapy enactment of the legislae; or by constitutional

tion will be of little help to the trier of fact, and the court will considerations.
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Succeding rules in the present article, insponse to the Slough, Relevancy Unraveled, 2K L. Rev. 1, 125 (1956);
demands of particular policies, require the exclusion ofrautman, Logical or Legal RelevangyA Conflict in Theory,
evidence despite its relevan In addition, Article V 5 Vand. L. Rev. 385, 392 (1952) McCormick (2d ed1)8%, at
recognizes a number of privileg;, Article VI imposes 440-41.

limitations upon witnesses andettmanner of dealing with o Federal Rule provides that the probative value must be
them; Article VIl specifies requirement with respect tos

- . X fisubstantiallp outweighed by these ah factors before
opinions and expert testimony; Article VIII excludes hearsayijence is excluded. The problem with the word
not falling within an exception; Article X spells out thegg psiantiallp is that it seems to require admission of
handling of authentication and identification; and AeliX o iqence in cases where the court is certain that the evidence is
restricts the manner of proving the @emts of writings and qre harmful than helpful, but cannot say that the balance is
recordings. subsantially one way or the other, only that it is as clear as it is
The Alaska Rules of Civil and Criminal Pratee in some close. Alaska Rule 403 omifsultstantiallydo on the theory that
instances require the exclusion of relevant evidence. Ftre languagéi f its probative &isd ue
example, Rule 30(b) of the Rules of Civil Procedure, bglear enough indication of the balance the court ipes@d to
imposing the requimments of notice and opportunity to consultstrike in view of the further guidance to be found in the case
counsel, limits the use of relevant depositions. Similarly, Rullaw.
15 of the Alaska Rules of Criminal Procedure restricts the use s he balance between probative value and prejudicial effect

of depositions in criminal cases, even though relevant. (signifying all of the factors daussed in this rule) is close, the

Alaska staites restricting admissibility of relant Judge should probdy decide to admit the evidence. dther
evidence, for example by formulating a plege or prohibition words, there is a slight presumption in favor of admitting
against disclosure, are not affedt by this rule. The rule relevant evidence. In order to overcome this minimal
recognizes the power of the legislature to restrict admissibilitgresumption, the prejudicial effect must be dest@bly
See, e.g., AS 09.2830 (governing evidence of representationgreater than the probative value of the evidence.

as to credit, S!('”’ or character of third person); AS 12'45'03_0 Application of this princip¢ should produce the same results
(necgssary eV'de“‘?? for false pretenses); AS 12'4_5'085 (notigeihe federal rule in most cases, but the fact that the balance is
requirement for evidence of mental defect or disease); At clearly a matter of discretion rather than reduced to
28.35.120 (barring use afcident reports). measurement by thésubstantia yardstick, should free the
The rule recognizes but makes no attempt to spell out theurt to make the ruling more cldapromoting a just result.
constitutional considerations which impose basic limitation¥he confusion attending the use of burden of paisna
upon the admissibility of relevant evidence. Some suderminology is also avoided by the omissiorfisfibstantially;
limitations have roots in the United States Constitution; seege, e.g., Gordon v. United Stat@83 F.2d 936 (D.C. Cir.
e.g., evidence obtained in illegal search and seiapp v. 1967),cert. daied,390 U.S. 1029, 20 L.Ed.22B7 (1968).
Ohio, 367 U.S. 643, 6 L. Ed. 2d 1081 (1961); incrimingt
statements obtained without proper wags, Miranda v.
Arizona, 384 U.S. 436, 16 L.Ed.2d 694 (1966); hHop
identifications madeafter indictnent when the accused is
without coursel, Gilbert v. Califomnia, 388 U.S. 263, 18 L.Ed.
2d 1178 (1967). The Alaska Constitn may be the source of

further limitations. Cf. Lanier v. StateAlaska, 486 P.2d 981, at  'he rule does not enumerate surprise as a ground for
986 (Alaska 1971): exclusion, in this respect following Wigmdseview of the

- - ) ._common law. 6 Wigmore $849. Cf. McCormick 8152, at

In defining the scope of constitutional protections Whlc%zo, n.29, listing unfair surize as a ground for exclusion but

shall be afforded in Alaska courts, we are not limited 10 thging that it is usuallficoupled with the danger of prejudice

minimum  constutional guarantees as enunciated by thgng confusion of issugswhile Uniform Rule 45 incquorates

United States Supre_me Cou_rt. In appropriate circumssane surprise as a ground and is followed in Kansas Code of Civil

may more broadly dine the rights of the litigants. Procedure $0-445, surprise is roincluded in California

. . Evidence Code 852 or New Jersey Rule 4, though both the

Rule 403 Exclusion of Relevant Evidence on latter otherwise substantially embody Uniform Rule 45. While
Grounds of Prejudice, Confusion, or it can scarcely be doubted that claims of unfair surprise may
Waste of Time. still be justified despite procedural requirensenf notice and

This rule is almost identical to Federal Rule of Evidenc#strumentalities of discovery (espally in criminal cases),
403. The rule merely codifies the common law powers of tH&€ granting of a contirance is a more appropriate remedy
court in this regard. The case law recognizes that certatfian exclusion of the evidence. Tentative Recommendation and
circunstances call for the exclusion of evidence which is o Study Relating to the Uniform Rules of Evidence (Aut.
unquesioned relevance. These circumstances entail risksxtrinsic Policies Affecting Admissibility), Cal. Law Revision
which range all the way from inducing decision on a purelfommn, Rep., Rec. & Studies, 612 (1964). Moreover, the
emotional basis, at one eatne, to nothing more harmful than Impact of a rule excludg evidence on the ground of surprise
merely wasting time, at the other extreme. Situations in thyould be difficult to estimate. It is assumed that if a continu
area call for balancing the probative value of and need for t@@ce $ not feasible and if the evidence giving rise to a claim of
evidence against the harm likely to result from its admissiogUrprise is somehow suspect, it may be excluded as prejudicial,

Exclusion for risk of unfair prejudice, confusion of issues,
misleading the jury, or waste of time, all find ample support in
the authoritiesfiUnfair prejudiced within its context means an
undue tendency to suggest decision on an impropsispb
commonly, though not necessarily, an emotional one.
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confusing, or misleading, in the sound exercise of judicidirelevand to emphaize the necessity for the evidence to
discretion. advance faefinding and not merely to relate to the case. While

In reaching a decision whether to exclude on grounds B?fule 402 would bar irreant evidence in any event, this rule
unfair prejudice, consideration should be given to the probab\"’tar""oh_as'ZeS that general _relevance concepts must be employed
effectiveness or lack of efféeeness of a limiting instruction, N ruling on character evidenc&eeMorgan, Basic Problems
See Rule 105 and Reporder Comment thereunder. The ©f Evidence 200 (1962).
availability of other means of proof may also be an appropriate There is a current trend, especially in rape cases, to exclude
factor. all or mwh character evidence that relates to the victim.
Maine Rule of Evidence 404, for example, has excluded
character evidence relag to the victim in all cases. Total
exclusion may protect the victim against the introduction of
sigeply personal facts irases where introduction of such facts
is intended to embarrass the victim rather than help the
defendant, but it does so at the expense of allowing such
Rule 404  Character Evidence Not Admissible to evid%ncebtc; C?.mlf in for th(;.benefit 'Ic')i];;]e accust.c-:dt.wheln it

: would substantially improve his case. ES constitutiona
Prpve Conductd Exceptionsd Other problems. See Westen, Compulsory Process I, 74 Mich. L.
Crimes. Rev. 191, 208.3 (1975);Davis v. Alaska415 U.S. 308, 39

(a) Character Evidence Geneally. This subdiision L.Ed. 2d 347 (1974). By requiring the court to make
deals with the basic question whether ch@macvidence determinations on admissibility out of the presence of the jury,
should be admitted. Once the adnbdity of charader evi  anappropriate balance can be struck between the need of the
dence in some form is estihed under this rule, referenceaccused to present probative exculpatory evidence and the
must then be made to Rule 405, which follows, in order teocially desirable goal of protecting victims of crime from
detemine the appropriate meitl of proof. If the charder is embarrassment or harassment and encouraging them to come
that of a witness, See Rules 608 and 610 fethoals of proof.  forward with complairg and to participate in convicting the

Character questions arise in two fundataéy different 9uilty. If the probative value of character evidence is
ways. (1) Character may itself be an element of a crime, clai@tweighed by unfair prejudice, confusion of issues, or
or defense. A situation of this kind is commonly referred to d&warranted invasion of the vict@nprivacy, the evidence will
ficharacter in issuélllustrations are: the honagsof a victim in P& kept from the jury. There is no reagorsuppose that only
an action for libel based on a statement that he is a thief wh&@@€ Victims need the added procedural precaution affobgt
truth is a defense, or the competency of the driver in an actifis rule. The rule requires both the goveemt and the
for negligently entrusting a motor vehicle to an incompeterftccused to utilize this procedure. Subdivision (a) (2) (iv)
driver. No problem of the general relevancy dfaracter incorporates the language of AS 12.45.045(b) adopting
evidence is involved, and the present rule therefore has fRPuttable presumption against admissibility of evidence of a
provision on the subject. The only question relates to allowad@Pe Victiné sexual conduct occurring more than one year
methods of proof, as to which see Rule 405, immediateRefore the date of the offense charged.
following. (2) Character evidence is susceptible of being used The wordfiprejudice usually refers to prejudice to parties.
for the purpose of suggesting an inference that the person actéds rule is also concerned Wwitthe interest of noparty
on the occasion in question consistently with his charact@omplaining witnesses. In balancing the probative value of
This use of character is often describedfieiscunmstantiald  character evidence against its tendency to invade the privacy of
lllustrations are: evidence of a violent disposition to prove thale victim, the court must concern itself with the ftontation
the person was the aggses in an affray, or evidence of clause of the Sixth Amendment. If teeis a reasonable
honesty in disproof of a charge of theft. This circumstantial uggobability that character evidence might legitimately help the
of character evidence raises questions of relevancy as welldifense, invasion of the privacy of the victim is warranted. If
questions of allowable methods of proof. the evidence is of minimal probative value and is not

In most jurisdictions todaythe circumstantial use of réasonably likely to assist the defense, invasion opthecy
character is rejected but with important exieps: (1) an of the victim is unwarranted. Thg balan(_:e to be struck closely
accused may introduce relevant darice of good character "€Sémbles the balance governing claims of a government
(often misleadingly decribed asfiputting his character in privilege to protect the identity of an mformz_aﬁieeRule 509
issu@), in which event the prosecution may rebwith and. proposed Federal Rule 510, recently dlscusgédahe V.
evidence of bad charr; (2) an accused may imroduceRobnsop,549 P.2d 277 (N. Me>_<. 19763ee also United States
relevant evidence of the character of the victim, as in suppdft Turchick451 F.2d 333 (8th Cir. 1971).
of a claim of selidefense to a charge of homicide or consent in The hearing out of the presence of the juryirocamera
a case of rape, and the prosecution may introduce similatvisioned by this rule should be on the record. Examination
eviderce in rebuttal of the charmr evidence, or, in a and crossxamination of witnesseshould be permitted, when
homicide case, to rebut a claim that deceased was the fingicessary, and the trial judge should exercise discretion to
aggressor, and (3) the character of a witness may be gone iatgure that the record is cplete.Cf. rule 103(b) swpra. In the
as bearing on his credibility. McCormick (2d ed.)1885-195. event that the court determines that evidence should not be

The Federal Ruleses the wordipertinend to describe the admited, in the interests of justicke court may order the
character traits referred to above. This rule substitutes the wdgford of these proceedings sealed pending appellate review.

The rules which follow in this Article are corete
applications evolved for particular sitians. However, they
reflect the policies undging the present rule, which is
designed as a guide for the handling of situations for which
specific rules hae been formulated.
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The argument is made that circumstantial use of characfmove too much in a situation where the evidence of
ought to be allowed in civil cases to the same extent as selfdefenseis scanty. But this rule opts to admit evidence of
criminal cases, i.e. evidence of good (nonprejudiacibaracter character when the victim of a homicide is attacked by the
would be admissible in the first instance, subject to rebuttal lwefense as the first aggressor. In such cases the crime is grave,
evidence of bad character. Falkner, Extrinsic Policies Affgct the victim cannot tell a story, and there is some reason to
Admissibility, 10 Rutgers. L. Rev. 574, 5&B3 (1956); believe that a peaable person is not likely to be the first
Tentative Recommendation and a Study Relating to tleggresor.

Uniform Rules of Evidence (Art. VI. Extrinsic Policies this ryle only applies to character evidence relating to
Affecting Aqm|55|b|l|ty), Cal. LaW. Revision Comin, Rep., people and does not operate to exclude evidence relating to the
Rec. & Studies, 65858 (1964). Uniform Rule 47 goes farther,.paracter of a building. See AS 11.40.270 and 11.60.130.

in that it assumes that character evidence in general satisfies ] o

the conditions of fevancy, except as provided in Uniform () Other Crimes, Wrongs, or Acts.Subdivsion (b) deals
Rule 48. The difficulty with expanding the use of charactefith @ specialized but imptamt application of the general rule
evidence in civil cases is set forth by the California Lav@Xcludng circunstantial use of character evidence. Consis

Revision Commission in its ultimate rejection of Uniform Ruld€ntly with that rule, evidence of other crimes, wrongs, or acts
47,id., at 615: is not admissible to proveharacter as a basis for suggesting

. . . . the inference that conduct on a particular occasion was in
Character evidences of slight probative value and .,ntomity with it. However, the evidence may be offered for
may be very_prejudlc_lal. It tends to distract the trier of fact iner purpose, such as proof of motive, opportunity, and so
from the main question of what actually happened on thg, "\hich does not fall within the gibition. In this situation
particular occsion. It subtly pemits the trier of fact 0 o e does not require that the evidence be ezdlutio
reward the good man and to punish thd b@n because of \,ochanical solution is offered. The detemation must be
their respective characters despite what thdenge in the . 4a whether the danger of undue prejudice outweighs the
case shows actually happened. probdive value of the evidence, in view of theadability of
Much of the force of the position of those fawgy greater other means of proof and other factors appropriate for making
use of character evidence in civil cases is dissipated by thdicisions of this kind under Rule 40See, e.g., Freeman v.
support of Uniform Rle 48 which excludes the evidence inState, 486 P.2d 967 (Alaska 1971Fee alsoSlough and
negligence cases, where it could be expected to achieve Kisightly, Other Vices, Other Crimes, 41 lowa L. Rev. 325
maximum usefulness. Moreover, expanding concepisltdr  (1956).See also Demmert v. Staf€5 P.2d 155 (Alaska 1977)
acterp which seem of necessity to extend into such areas @sther crimes evidence offered to prove intent). Of course,
psychiatric evaluation and psychologitesting, coupled with fiother crimeé evidence admiskle under Rule 404(b) may be
expanded admissibility, would open up such vistas of mentakcluded under Rule 408f., In re F.S.586 P.2d 607 (Alaska
examinations as caused the Court concer8dhlagenhauf v. 1978).
Holder, 379 U.S. 104, 13 L.Ed.2d 152 (1964). It is believed
that those espousing change have not met the busien Rule 405 Methods of Proving Character.

persuasion. (a) Reputation or Opinion. The common law traditicaly

The Federal Rule permits the prosecutor upon an adaiuseldas provided that proof of character or a trait of character of a
introduction of evidence of setfefense to respond with person, when permitted, may be made by testimony as to
evidence of the victi@® character. This is contrary to thereputation only. Reputsn evidence is usuallpresented by
common law doctrine which requires the accused to actualilling a witness to the stand who is familiar with the reputa
introduce evidence relating to the victencharacter before tion of the defendant, or perhaps the victim, if the vid@im
opening the door to rebuttal by the proteciSeel Wigmore character is being challenged, and asking the witness to state
§63; Annot., 34 A.L.R.2d 451 (1954). The 1969 and 197What the reputation is in the community where thesdeént or
drafts followed the common law doctrine, but were revised igictim lives. The foundation for such testimony comes in the
the 1975 adopted rideto accommdate a recomendation by form of establishing that the witness has sufficient familiarity
Senator John L. McClellan. Letter to Hon. Albert Mariswith the people in the community so that he can make a valid
August 12, 1971, in Supp. to Hearings on Proposed Rules attempt at assessing repida.

Evidence Before the Subcomm. on Crim. Justice of House . L
Comm. on the Judiciary, 93rd Cong., 1st Sess. 4849 La-(lj—z? rationale for the nnitation was best stated by Dean

(1973). Little attetion was paid to the change during the
legislative hearings and debates. The object of the law in making reputation the test of

character is to get the aggregate juégt of a community
rather than the personal opinion of the witness which might
be considered to be warped by his ownifegbr prejudice.
Even reputation must, to be admitted, be general in a
et:ommunity rather than based upon a limited class. While it
is not necessary that a character witness know what the

There remain arguments for permitting thecused to
introduce evidence of seffefense without autoatically
allowing character evidence relatingttee victim to come in.
Character evidence is suspect for the reasons quoted abov
When evidence of the victi@ character is offered, pressure

may be placed upon a defendant to explain his own charactermajority of a neighbdtood think of a person, he must know

which would open the door to much damaging evidetidbe . . .
defendant offers no evidence regaglhis own character, the ﬁfelghe gmeral regard with which the party is commonly

Federal Rule imposes a penalty on the plea ofdsdtinse by .
allowing the introduction of evidence that may be used to It is the general concurrence of a great number of
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people reflecting the sentiment toward the party whose particular incidents on which he bases his mpinof
character is subject to inquiry that is neszgy to establish a  defendard for proof of character by specific acts is still
reputation and to warrant itsse& as evidence. In this, the prohibited. And as with all testimony, he will have to weigh
theory of the law is that trustworthiness is gained from the its probative value against the countervailing factors to
expresions of many people in their estimation of a person admissbility specified in Rule 403.

WhiCh W(_)uld not be obtained by the_individual (_)pinio_n of & \weinsteids Evidence, § 405[03] (1975). In exising the
single witness however well acquainted he migatwith  5q,hq giscretion required by Rule 403, the trial judge should
the partgs character. be able to handle the new types of opinion testimony that may
The requirement that the reputation be blpagneral be offered when Rule 405 is consideliadconjunction with
rather than that of a particular gr&upgain emphasizes the other Rules that expand categories of adinissvidenceSee,
effort to get away from the secularized and cqosatly People v. Jone66 P.2d 38 (Cal. 1954¢f., United States v.
biased esmate of charaeré The reputed chacter of a Hiss, 88 F. Supp. 559 (S.D.N.Y. 195@ee geneailly Curran,
person is created from the slow spreading evite of Expert Psychiaic Evidence of Personalityraits, 103 U. Pa.
community opinion groimg out of his behavior in the L. Rev. 999 (1955); Falknor & Steffen, Eldnce of Character:
society in which he moves and is known and upon this bagtsom thefiCrucible of the Community to the fiCouch of the

is accepgd as proof of what his character actually is. Psychiatrist) 102 U. Pa. L. Rev. 980 (1954). Alaska has had
Ladd, Techniquesral Theory of Character Testony, 24 experience with novel types of ofpn. See Freeman. \Gtate,
lowa L. Rev. 458, 513 (1939). supra.

There is a growing trend in common law jalictions to As discussed in the next paragraph, specific acts cannot be

permit testimony as to the pergsmeputation where he works used to prove character unless a character trait is in issue. But
as well as where he lives. The Federal Rule, on which this RGBECIfIC acts can be used to prove the knowledge of a character
is modeled, does not indicate the scope of reputation evidenddtN€SS on crosexamination. According to the gat majory

This rule fills a gap left in the Federal Rule by clearly stating! CaS€S, On crosamination inquiry is alloable as to
that reputation evidence is not dimed to the community in hether the reputation witness has heard of particular instances

which the defedant lives; reputation where the defendan f conduct relevant to the trait in question if the crossexaminer
works, goes to school or in a group with whom the ddgert N3S 2@ good fa't.h belief that the conduct actualikiplace.
habitually associates will suffic&See Uniform Rule 63(28) Michelson v. United State835 U.S. 469, 93 L.Ed. 168 (1948);

(1953); McCormick, Evidence $91, at 456; 112 A.L.R. 1020 Annot., 47 A.L.R.2d 1258 (1956). The theory is that, since the
(1938). reputation witness relates what he has heard, the inquiry tends

’ o ) ) to shed light on the accuracy of his hearing and repprti
While not explicitly required by the rule, repti@  accordngly, the opinion witness would be asked whether he
evidence to be revant must relate to the period in which theyney, as well as whether he had heard. The fact is, of course,
acts giving rise to the litigation took place. The evidence mugiat these distinctions are of slight if any practical significance,
relate to a relevant trait of character under Rule 404. and the second sentence of subdivision (a) eliminates them a
Besides expanding the scope of permissible reputatiéactor in formulating que®ns. This recognition of the
evidence, this rule departs from timajority common law view propriety of inquiring into specific instances of conduct does
in permitting opinion evidence to be admitted. It is consistenfiot circunscribe inquiry otherwise into the bases of opinion
however, with recent Alaska cas@ee, e.g., Freeman v. Stateand reputation testimony.
486 P.2d 967 (Alaska 1971). This was considered such aw) specific Instances of Coduct. Of thethree methods of
controversial issue that the House CommitteghenJudiciary proving charater provided by the rule, evidence of specific
deleted the provision allowing for opinion evidence in it§hstanes of conduct is the most convincing. At the same time
proposed draft of rules. During the House debate, the provisigrboSes the greatest capacity to arouse giegy to confuse, to
was reinstad. The case for opinion testimony is made b)éurprise, and to consume time. ConsequehtyRule cofines
Wigmore: the use of evidence of this kind to cases in which character is,
Put any one of us on trial for a false chargej ask in the strict sense, in issue and hence deserving of a searching
him whether he would not rather invoke in his vindicationinquiry. When character is used circstantially and hence
as Lord Kenyon saidjThe warm affectionate testimoiwpf  occupies a lesser status in the case, proof beaynly by
those few whose long intimacy and trust has made thef@putation and opinion. These latter methods are also available
ready to demostrate their faith to the jury, than any amounwhen charaer is in issue. This treatment is, with respect to
of colorful assgions about reputation. Take the place of @pecific instances of conduct and reputation, cotiveal
juryman, and speculate whethhe is helped more by the contemporary common law doctrine. McCormick (2d ed.)
witnesses whose personal intimacy gives to their belief §187.
first and highest value, or by those who merely repeat & prohably the most familiar example of character being in
form of words in which the terireputaiono occurs. issue is the libel case where someone publishes a charge that
7 Wigmore, Evidence §936, at 166. the plaintiff is a thief, plaitiff sues the publisher, and a defense
o% truth is raised. The publisher is entitled to show theifpec
acts that prove the charge. Another familiar example is a case
in which an employer is charged with negligently hiring or
He will have to exercise firm omtrol over the retaining an incompetent employee. On the question of the
proceedings toresure that the witness doest relate the competence of the employee, both sides are entitled (and may

In opening the door to this evidence, Rule 405 places b
familiar and new responsibilities on the trial judge.
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have to inorder to satisfy burden of proof requirements) tanance in order to make a profit or otherwiseceecl, evidence

offer evidence of specific acts of the employee demonstratirg routine practices may baore probative in many cases than

competence or incompetence. habit evdence. And the nature of this evidence is such that it is
not likely to be very prejudicial. This rule does not refer to the

) . . practice of a given trade or industry, except insofar as it
RU'e 406 Hab|ta Routine Pradice. para”e|s a Specific Compw\s routines.

This rule is identical to Federal Rule 406 which confirms the This rule specifically states that corrobiiwa of a habit is
trend toward admsbility of habit and routine practice as unnecessary as a condition preet to its admissibility. New
persuasive proof of conduct on a parécuoccasion. The Jersey adopted a similar policy in its Rule 49, rejecting its
difficulty arises in distiguishing habit evidence from characterprevious requirement that a necessary condition tfe
evidence which is viewed as a less reliable and potentialiytroduction of habit evidence was the introduction of other
more dangerous means oftablishing the likelihood of evidence that the habit was followed in the particular occasion
specific conduct on a particular osgan. In part the difficulty in question. The New Jersey Commission stated that habit or
stems from the |nab|I|ty to precisely defifibabito It is clear custom alone is evidential as to conduct on a particu|ar

that the more regular the penfioance of an act, the more likely occasiorand that corroboration goes only to weight.
it is to be regarded a hiab An oft-quoted paragraph,

. : L To require corrobotéve evidence that on that date the
McCormick (2d ed.) 895, at 462, describes habit in terms oo :
effedively contrasting it with character, behavior did conform to the proven habit would be to defeat

the pupose of the rule and put an unaessary hurdle in the

Character and habit are close akin. Character is apath of the attorney with circastantial proofs only.
generalized description of ofedisposition, or of orie . .
disposition inrespect to a general trait, such as honestRGport of the Commiée on the Revision of the Law of

temperance, or peaceflss fiHabit0 in modern usage, both Evidence to the Supreme Court of New Jersey 101 (1955).

lay and psychiogical, is more specific. It describes @e  This rule specifically rejects the common ld@yewitness
regular response to a repeated specific situation. If we spgaled Followed in a great number of jurisdictions, the
of character for care, wihink of the persol tendency to eyewitress rule only permits evidence of a habit to be
act prudently in all the varying situations of life, in businesgadmissible where no eyewitnesses are available to testify about
family life, in handling automobiles and in walking acrosghe events in question. There are reasons to be wary of habit
the street. A habit, on the other hand, is the pés@gular evidence: individuals may consciously take adaga of a
practice of meeting a partilem kind of situation with a known habit as an alipivell-established habits do not always
specific type of conduct, such as the habit of going downgpvern behavior, and habits sometimes may be easy to
particular stairway two stairs at a time, or of giving thdabricate but difficult to refute. These problems are not
handsignal for a left turn, or of alighting from railway carsinsoluble. By requing repetitive acts, this rule should make
while they are moving. The doing of the habitaats may fabrication more difficult and should eia the crosexaminer
become semiautomatic. to fully explore the specifics of the habit claim. Moreover,
In determining whether evidence shall be adrlesithe N2PIt evidence 'is not unique in its imfeations. The
eyewitness rule does not take into account the fact that

court may look to Rule 104 and make a prefiamy . ; : .
determination that it is a habit or a routine business practi é/ldence of an established habit may be more reliablettiean

that is being described. When an activity fadsachieve the estimony of an eyewitness. The Law Revision Commigsion

- . . . mment to Californié& Rule 81105, 29b West Ann. Cal.
status of a habit, edlence as to its practice must be excludecgo. en . . .
Certain practices are not readilyp defined fmbitsd For vid. Code 19 (1966), which also rejects the eyewitness rule

example, inLevin v. United States338 F.2d 265 (D.C. Cir. states:

1964), testimony as to the religiofikabit® of the accsed, The fino eyewitness limitation is undesible.
offered as tending to prove that he was at home observing theEyewitnesses frequdy are mistakn, some are dishest.
Sabbath rather than out obtaining money through larceny byThe trier of fact should be etléd to weigh the habit
trick, was held properly excluded: evidence against the eyendss testimony as well as all of

It seems apparent to us that an individsiakligious the evilence in the case.

practices would not be the type of aittes which would This provision, like its federal counterpart, is silent as to the
lend themselves to the characterization fifivariable means of proof that a habit or routine practice existed. The
regularityd [1 Wigmore 520.] Certainly the very volitional 1969 and 1971 drafts of the proposed federal rules contained a
basis of the activity raises serious questions as to isovision which specified that habit or routine practice may be
invariable nature, and hence its probative value. proved by testimony in the form of an opinion or by specific
Id. at 272 instancesof (_:ond_uct sufficient in numper to warrant a finding
' ' that the habit existed or that the practice was routine. Congress
Evidence of a routine practice of an orgaation may be as deleted the section in favor of allowing courts to develop and
relevant as a pers@n habit in proving that an act was consider various methods of proof. This rule anticipates that
performed in a certain way or that an event took place. Thgy relevantmanner of proof may be employed, subject to
circumstantial nature of the proof requires that the routinRule 40%s requirements that the proof be more probative than
specifically describ a particular organizati@ manner of prejudicial, confusing, or misleading and that the probative

daily operation or the probative value is greatly distied. value justify the time needed to hear the evidence.
Since an organization must often rely upon consistent perfor
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Rule 407 Subsequent Remedial Measw&s. cases. Unlike most rules that have been promulgated, this Rule

hi e | deled deral | hi rgexplicitly excepts from the reach of the exclusionary rule the
_ This rule is modeled on Federal Rule 407, whichge of 'sypsequent remedial measures to show a defect in a
incorporates conventional doctrine excluding device of

b dial f of dmissi product. The reasons mentioned above for the general rule do
fsal:u"sequent remedial measures as proof of an admissionngf ano1y in a products liability case because,

[T]he focus of attentiomi strict liability cases is not on

The rule rests on three grounds. (1) The conduct is not iny,o conduct of the defendant, but rather on the existence of

fact an admission, ste the coduct is equally consistent with 1 Jefective product which causes injuries. Liability is
injury by mere accident or through contributory negligence. giached, as a matter of policy, on the basis of the existence
Or, as Baron Bramwell put it, the rule rejects the notion that ¢ , yefect rather than on the basis the defenda
fibecause the world gets wiser as it gets older, therefore it Wasegligent coduct . . . .

foolish befored Hart v. Lancashire & Yorkshire Ry. Co21l

LT.R. N.S. 261, 263 (1869). Under a liberal theory oPachnerv.Pearsom79 P.2d 319, 329 (Alaa 1970).

relevancy this ground alone would not support exclusion as theEvidence of subsequent repairs or improgeats may be
inference is still a possible one. (2) The second ground faighly probative as to the existence of a defect in a product at
exclusion rests on a social policy of emcaging people to the time of an accident. In commonwlgurisdiction such
take, or at least not discourag them from taking, steps in evidence has been regarded as relevant to the issue of
furtherance of added safety. This assumes, however, that maiefectiveness in negligenbased cases and admissible, e.g.,
repairs would not be made but for the exclusionary rule, Steele v. Wiedemann Mach. G280 F.2d 380 (3d Cir. 1960).
pr_oposition subject to s_erious empirical challengg) '(he Moreover, the rationale of not discouraging repairs or
third and perhaps most Important reason for the Rule is ﬂ] rovement does not justify excluding this evidence in the
people who err on the side of caution and take measuresp(g)

protect fellow citizens from even the possibility of injury ducts liability case. The California Supreme —Court

should not bear the risk that the jury, unlike Baron Bramwelgggrolf ggtili/ 4cgbsiv5ezd ('glglt v.lér;tse)rn2tlc(;r;ilisli-(|)a:]rv?s_tecrth(iisc>.,
will read more into a repair than is warranted. : ’ ; ' 18

exclusionary rule in ducts liability cases, that
The courts have applied this principle to exclude evidence

of subsequent repairs, installation of safety devices, changes ir{he

company rules, and discharge of employees, and the Ianguag%ft

of the present rule is broahough to encompass all of them.

See Falknor, Extrinsic Policies Affecting Admissibility, 10 improvement in its product, and risk innumerable additional

Rutgers L. Rev. 574, 590 (1956). lawsuits and the attendant adverse effect upon its public
The second sentence of the rule directs attention to theimage, simply because evidence of adoption of such im
limitations of the rule. provement may be admitted in an action founded on strict

Rule 407 explicitly bars the use of subsedquesmedial  liability for recovery on a injury that preceded the
measures to prove negligence. It also inhibits the use of thelMProvement. In the products liability area, the exclusionary
evidence to provéculpable conduabwhich may include fault ~ fule of section 1151 [Califofa equivéent of Rule 407]
other than negfence, e.g., recklessness (wantonness, does not affect the primary odnct of this mass producer of
willfulness). There is often no clear distinction between 900ds, but serves merely as a shield agaiistrial liabil-

[tlhe contemporary corporate mass prastucf goods,
normal products liability defendant, manufactures tens
housands of units of goods; it is manifestly unrealistic to
suggest that such a producer will forego making

recklesness and gross negligence (see Prosser, T@ds(&th ty.
ed. 1971)); consequently the policy arguments mentioned Since the manufacturer of a product makes more of a
above apply equally to both. business judgment than a humanitarian gesture in making

In effect Rule 407 rejects the suggested inference that falfpairs, the third rationale for the rule is not applicable either.
is admitted. Other inferences are, however, allW&a  Of course, when evidence is admitted for any of tiiegiger
including defective condition in a prodts liability action, purposes)the court should instruct the jury to consider it only
ownership or control, existence of duty, and feasibility ofor the limited purpose for which it is offered, not on the issue
precautionary measures, if controverted, and impeachmentofnegligence or culpable conduct. It is important to note that
Wigmore 8283; Annot., 64 A.L.R.2d 1296. A recent Alaskathe requirement that the other purpose be controveaiésifor
case is illistrative. InKaatz v. State540 P.2d 1037 (Alaska automatic exclusion unless a genuine issue is present and
1975), actions were brought against the State to recover #lfows the opposing party to lay the groundwork for exclusion
deaths of the driver of and passenger in a femt loader by making an admission. If, for example, control is not centro
which slipped off an icy highway and overturned. In reviewingerted, there is no reason to admit subsequent remedial
the finding of neglyence on the part of the State, the Suprem@easuresto prove control, and there is a good reason to
Court of Alaska noted that shortly after the accident, the roagclude it: evidence of subsequent remedial measures might be
in question was sanded. Citing Federal Rule 407, the Courged by the jury as an admission of fault regmsl of the
emphaized that the evidence was not used to showgegte limiting instrudion given by the court.
directly, but to show fedsility of repair. Admission for this It is also important to keep in mind theten if the issue is a

purpose was deemed proper. . valid one, the factors of undue préjce, confusion of issues,
There are few cases and few scholarly disiams of the misleading the jury, and waste of time remain for consideration
applicability of this exclusionary pringle in products liability under Rule 403.

26



EVIDENCE RULES COMMENTARY Rule 408

For comparable rules, see Uniform Rule 51; Californigerminating litigation. Nothing in this rule prevents the use as
Evidence Code 8151; Kansas Cad of Civil Procedure evidewce of settlement agreements in subsequent contract
§60-451; Nebraska Rule 2407; Nevada Rule 48.095; New actions, however.

Jersey Evidence Rule 51; and New Mexico Rulet2(D7. This rule differs from the federal rule by exjiig providing
. . that statements made during negitias must not be used for

Rule 408  Compromise andOffers to Compromise. impeachment as prior inconsistent statements of a pérty.

This rule, like the comon law doctrine, operates to excludefurther protection is required in order to encourage free and
evidence of a offer to comprmise a claim when offered to open negotiations and to foster settlements. It may be
prove the validity, invalidity or amount of the claim. Under thenecessary taficoncedé issues to an opponent to advance
prevaiing common law view, statements of fact madenegotiations which are not issues that one would readily
independery of the compromise offéri.e., statenent not concede for purposesf proving liability. If impeachment is
inextricably boundup in the dfer to compranised can be allowed, the common law requirement of communicating in
admitted for any relevant ppmse. But this exception can behypothetical terms would, for all practical purposes, be
artfully dodged by the attorney who specifies that all factudkinstated. Unless the parties to the negotiation are insured that
statements are hypetical, or who states in advance that théhey will not prejudice the meritsf dheir respective cases,
discussion iswithout prejudiced SeeAnnot., 15 A.L.R. 3d 13 communications will be guarded. As reoaed in Rule 410,
(1967).See adoAlaska R. Civ. P. 43(i) (2) (supsrded by this admissibility of guilty pleas later withdrawn or offers to plead
rule). guilty for purposes of impeachment would effectively stifle the

This rule expands the scope of protection atdrd open communication needed to promote campse. The
\5ame is true in civil cases.

compromise negotiations by eliminating the common la
exception and making statements of fact and condinith Where statements made in compromise negiotia are not
are made or which occur during settlement negotiationssed to advance litigation relating to the validity, invalidity or
inadmissible whenever an offer to compromise would bamount of the underlying claim admission is proper. Collateral
excluded. See California Evidence Code1882, 1154 for uses such as those mengdnin the final sentence of the rule
similar provisions. In addition to eliminating the need to tallare supported by existing authoritiels.g., proving bias or
continually in hypdhetical terms, this change pnotes the prejudice of a witness, see Annot., 161 A.L.R. 395 (1946);
major policy behind the rufeto encouage settlement of negativing a contention of lack of due diligence in presenting a
disputes. It also avoids preliminary factfinding as to what waglaim, 4 Wigmore 8.061. See alscAlaska R. Civ. P. 68 in
said during negotiating sessions, i.e., whether statements wafiich evdence of an unaccepted offer of judgment is admissi
made in hypothetical diwithout prejudicé form. ble on the collateral issue of determining costs. An effort to
fibuy offd the proseution or a prosecuting witness in a

The Advisor mmitte@ mmen he Federal Rule’ "7 . - . .
e Advisory Co tteds comment to the Federa uelténmlnal case is not within the policy of the eubf exclusion.

after which this rule is modeled cites two rationales for a ru
of exclusion. (1) The evidence is irrelevant, since the offer may This rule further provides that evidence which would
be motvated by a desire for peace rather tharmfrany otherwise be discoverable is not rendered inadbiessnerely
concession of weakness of position. The validity of thibecause it was presented during negotis. A party should
position will vary as the amount of the offer varies in relatiomot be able to immunize documents by once revealing them; no
to the size of the claim and may also be influenced by othpelicy is advanced by such protection. Where statements made
circumstances. (2) A more consistently impressive ground @&iring negotiations lead to the discovery of relevant evidence
promoton of the public policy favoring the compromise andt shall not be rendered inadmissible merely because the
settlement of disputes. McCormick2§4, at 663. While the information obtained could not have been introduced into
rule is ordinarily phrased in terms of offers of compromise, @vidence in the fion of statenents made during negotiations.

is apparent that a similar attitude must be taken with respect to

a completed copromise when offered against a party theretoRule 409.  Payment of Medical and Other Expenes.

This latter situation will not, of course, ordinarily occur except

when a party to the present litigation was compromised with ,qeriying Rules 407 and 408, which deal respectively with

third person. subsequent remiéal measures and offers of rapromise. As
Unless the amount of the claim or the claim itself is irstated in Annot., 20 A.L.R.2d 291, 293 (1951):

dispute,the policy of encouraging frdem of communication

with respect to compromise is not advanced. Hence the rule

does not apply when the effort is to induce a creditor to settle

an admitedly due amount for a lesser sum. McCormick (2d ¢, payment or offersi usually made from Hmane

ed.) 8274, at 663. Se also Uniform Rules 52 and 53 for jnnises’and not from an admission of liability, and that to
similar provisions. An offer to pay the full amount in dispute is 514 otherwise would tend to discourage assise to the
admissible as an unconditional ackneddgment of liability injured person.

because it is not corttined on a compromis&ee Saxton v. ) ) )
Harris, 395 P.2d 71 (Alaska 1954 Contrary to Rule 408, dealing with offers of compise,

hi | heth . hat | the present rule does not extdndconduct or statements not a
This Rule govems whether or not any compise that is n%)‘art of the act of furishing or offering or promising to pay.

reached is carried out. Some common law jurisdictions adn s gitference in treatment arises from fundamental differenc
completed settlments as evidence if they are not successful ifs in nature. Communication is essential if compises are to

The considerations undeiyg this rule parallel those

[Glenerally, evidence of payment of medical, hospital,
or similar expenses of an injured party by the opposing
party, is not admisbie, the reason often given being that
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be effected, and consequently &doprotection of statements is  Note, however, that this rule does not prohibit admission
needed. This is not so in cases of payments or offers statements made by the dedant during the plea process at a
promises to pay medical expenses, where factual statememésiring on defendaist motion to withdraw a plea. In this
may be expected to be incidental in nature and where prsituation the statements are subject only to the requirement of
tecting such statements would not encourage theoapgr relevance.
behavor. A party can offer to pay medical expenses without |t is important to observe that leave to withdraw atgr
making statements as to liability. nolo contendere plea, once accepted, is not a matter of right;
This rule, unlike Rule 408, does not require that liability othe burden is on the defendant to convince the court that
amount be in dispute. Prompt magnt of medical and other withdrawal of a plea should be permitted in the asudiscre
expenses is encouraged and themhnitarian nature of the tion upon grounds set forth in Alaska R. Crim. P. 32(d). The
payment or offer is highlighted. most common ground for withdrawal is that the plea was
involuntarily made. Clearly, when the plea was involuntarily

expenses may be part of a compise negotiation. Once the made, statements made in connection with it are likely to be

offer becomes part of the negotiating process, any statemeHf¥€liable as well; due process would probably require the

or conduct rade in compromise negotiations will be protecteUPPression of both plemd statements.

under Rule 408. This rule admits statements found to be both voluntary and
Evidence of an offer to pay or of a compiétpayment of reliable that are made in court. Such statements should be very

medical expenses may be admissible for purposes other thigful for impeachment purposes and are worthy of
proving liability or amount. In this respect the rule is like Rul&Onsideration by a trier of fact considering the credibility of a
408. \When the issue upon which the evidence is offered ItNESS.

collateral to the merits of the case, admission may be proper.In deciding whether or not a statement made in connection
For example, if A is involved in an accident with B and C, andith a plea in court is voluntary, the court will consider many
A pays Bs medical expenses, C may want to introduce thisf the same questions that arise with respect to confessions. In

If liability or amount is in dispute, an offer to pay medica

evidence to show thgossible bias of B as a witness. determining whether the plea statements are reliablesctne
must keep in mind that the traditional colloquy between court
Rule 41Q  Inadmissibility of Plea Discussions in and defendant is not without its problems, since the defendant
Other Proceedings. is attempting to preserve a bargain in many instances. Hence,

Rule 410 is modeled on former rule 11(e) (6) of the Alaskg”e" thou_gh_the defendant may be under oath and uncoerced in
- e - any constitutional sense, he is under great pressure to conform
Rules of Criminal Procedure, which is superseded by this rul

; ; X - fiis answers to the plea agreed to, in order to satisfy the judge
It dlffers_ in substantial regets from its federal counterpart. that fithere is a reasonable basis for the pieader Alaska R.
The b_as_lc goals of the rule are two: (1) to foster free an_d P im. P. 11(f). Such statements by the defendant are neither
hegotiations betwee_n prazdors and those accused of CNMESt arified by defense counsel nor qualified by the defendant.
and (2) toensure fair treatment for deféants whose guilty

pleas are set aside by a twalan appellate court. At first blush it may appear that this rule is inconsistent with

_ . . Rule 408 with respect to the use of statements made during
To foster negotiations the rule provides that nothing that |s - . . - :

. - L - argaining for impeachment purposes. But the inconsistency is
said during plea bargaining may be used against the accused i

. o7 - . 1Se0 Ore apparerthan real. In both rules, statements made during
any proceeding, w_hether crlr_nlnal, Givil or ad.mm'Strat'Veprivate bargaining sessions are not admissible for
Thus, th? accused is free to discuss t.he cas®uti resort to impeachment purposes. This rule reflects the fact that
hypothetical statements of fact and without fear that a slip Q . ; . .

: . Statements made in court can be especially reliable, especially
the tongue may be devastating at a later trial or other. h th f : herei hoi
roceeding with  the sa'egu'ards prqv!ded ereimNo such ircourt
P ’ _ procedure exists in most civil cases. In both civil and criminal
To ensure fair treatment for defendants whose pleas agases parties should be able to negotiate freely without fear
entered and later withdrawn or overturned, thie nufovides that a slip of the tongue will be unfairly damaging should no
that the slate should be wiped clean and that no part of the piggtgain be made. But Rule 410 adopts the vieat timce the
process can be used for impeachment or any purpose agaipfdrmal bargaining is over and the solemn procedure of
the defendant in subsequent proceedings (unless made in couéading in court begins, it is both fair and wise to hold a
and they are voluntary and reliable) or in a perjury gcoion.  criminal defendant responsible for statements made to the
This is in sharp contrast to Federal Rule 410. As amendeddburt when the defendant takes a different position later and
December, 1975 by the Coress, the Federal Rule providesthe ple statements are used for impeachment.
that a statement made in connection with a fieadmisible
in a criminal proceeding for perjury or false statement if thgu
statement was made by the defent under oath, on the . .
. N government in any proceied, except that the defendant may
record, and in the presence of courtsilaska Rule 410 offers 2 X . .
use the prosecut@ statements as evitEe in a hearing to

deferdants greater protection: when a plea is withdrawn or
- ) . nforce a plea agreemesge generally Santobello v. New York,
otherwise set aside, no use shall be made on the merits oj

subsequent casgf any statement made in connection with a 04 U, 257, 30 L.Ed. 2d 427 (1971) or to set aside a plea or

plea, even though that statement may have been made in cadlf gment. In most common law jurisdictions this rule might

under oath and with the advice of counsel. However, limited- be necessary, m. Ise statements by an agehta party
. . . would not be admissible against the party unless the agent
impeaciment use is recognized.

To provide balance, statements made by the prosecutor
ring the bargaining process are not admissible against the
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were specifically authorized to make such statements; tl@y connection wit the insurance business. Although this is
prosecutor may not be so authorized. But under Rule 801 (@ften a legitimate question, it may serve to remind the jury that
(2) (D) the admissibility of ageristatenents is expanded. a party may be insured. Similgrquestions as to a witnéss
Rule 40 makes it clear that the prosecutor is as free ffiliation with insuance interests may be legitimate
negotiate without watching for every slip of the tongue as thiempeachment tools, despitdhet danger of misuse of the
defendant is. Nothing in this section prohibits the introductiomsurance edence.

of statements made by a prosecutor during pleabangama ;i the fact that evidence of insurance is Simes
disciplinaryaction against the prosecutor, or even in a cnmmﬁ%:e

. . missible does not mean that it must be admitted whenever
action against the prosecutor. The prosecutor who abuses red for a proper purpose. The danger of misuse of the
public trust is not proteetl by this Rule.

evidence by the jury does not tdyaldisappear when the
Statements made by defense counsel on behalf of an accuseidence is introduced for a reason other than to prove fault or
can be used against counsel in asagbent civil case or absence thereof, even though a limiting instruction will be
disbarment proceeding, since the rule is not designed to protgoten upon request under Rule 105. Rule 4@Riires the trial
from disclasure malpractice or ethical violations. judge to balance the probative value of tiwdence on one
issue against the potential danger that the jury will favor

Nothing in this rule makesolo contende pleas admissible A . :
g P uninsured defendants and disfavor insured defendants.

as admissions. But Rule 609 does make ceraio conen

derepleas admissible for ipeachment purposes. Trial lawyers are on notice that insurance is admissible for
some purposes and not others. Alaska R. Civ. P. 26(b) (2)
Rule 411  Liability Insur ance. allows discovery of insurance agreements, and the parties

should be able to obtain a judicial decision on whether
insurance evidence is to be admitted or otherwise utilized and
or what purposes before such evidence is brought to the

Annot., 4 A.L.R.2d 761 (1949). Because the iafare of fault attention of the juryPoulin v. Zartman,542 P.2d 251, 265
from the fact of insurance coverage is a targione, as is its (Alaska 1975).

converse, evidence of ingurce coverage or of the absence of If this rule is to have maximum effectivess, it must be
such coverage lacks great probative value ongteeiof fault. enforced by the trial judge. Inadvent or deliberate tactical
More importantly, peraps, the rule is designed to prevent deferences to insurance should be cured immediately, if
jury from deciding a close case on an improper Basis, possible, with instructionsot the jury to disregard the
whether or not a party is insured. There is a danger that insinformation. The trial judge is vested with wide discretion to
ance evidence might skew the decisinaking process ahe grant a new trial where such slips are not easily cuee
jury by making it regret a possibly wrong decision against aeters v. Bensod25 P.2d 149, 15253 (Alaska 1967).
uninsured person much more than a similar decision under

identical facts against a person whose iasue status is Rule 412  Evidence lllegally Oltained.

unknown, or by making the jury regret any errong decision Although illegally obtained evidence may be highly

against aninsured party less than it would an eroue . ,pahve  this rule recogrés that such evidence must
decision against a person whose insurance status is “”knoﬂé‘nerany be excluded in order to breathe life into

This is not to suggest that a jury will intentionally make &,ngtitytional guarantees and to remove incentives for
mistake. It suggests only that in close cases someone must hegfe nmental intrusion into protected areas. Whilese rules
the risk of error, thiathe presence or absence of insurance evidence generally do not incorporate constitutional

not regarded as an appropriate guide for allocating the risk, afidtrine, Rule 412 will go beyond what federal constitutional
that it is possible that a jury will misuse insurance evidencgeisions require in protecting the rights of those accused of
This rule, !dentlcal to Fhe federal r_ule, is drafted in broad terms; e Thus, for example, ifarris v. New York401 U.S. 222
SO as to includecontributory negligence or other fault of asg | Eq o4 1 (1971), the United States Supreme Court
plaintiff as well as fault of a defendant. approved the use of statements obtained in violation of
The second sentence of this rule describes the limitations bhranda v. Arizona384 U.S. 436, 16 L.Ed.2d 695 (1966), for
it. Whereas evidence of insurance coverage is inadmissibleitopeachment purposes but not as part of the prosésutor
prove negligence, there are several wethlelished issues for casein-chief. Walder v. Uited States347 U.S. 62, 98 L.Ed.
which evidence of insurance coverage, or the lack of it, he803 (1954), sanctioned the introduction of testimony on
probative value and is therefore admissible. Evidence dfegally seized heroin to rebut the defendardenial of prior
insurance of an object often indicates the person who contralsig posseson. Rule 412 would forbid such uses as long as
or owns the object in question. Or, if A has insuBedhere is proper objection is made by the defendd his last proviso is
some reason to draw the inference that A considers himsalthange from Crimial Rule 26 (g).

responsible for B acts. While it is inconclusive proof of an  this ban on the use of both testimonial and physical

agency relationship, the existence of such insurance h@§gence for impeachment purposes should not amount to a
evidentiary value in helping to establish such a relationship. significant incentive for defendants to commit perjury. The

Bias or prejudice of a witness or juror is a common conceprosecution will stillbe able to crosexamine the defendant on
when a witness or juror is connedt with an insurance his claims, if it believes in good faith that the defen&ant
company. Such information often has been elicited during vaiestimony is false. And, as discussed below, some otherwise
dire when a prospective juror is asked whether or not he hiasdmissible evidence will still be permitted in perjury

The courts have with substantial unanimity regect
evidence of liability insurance for the purpose of proving faul
and absence of liability insurance as proof of latkault. See
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prosecutions. Article V provides for eigt different privileges and

Rule 412 also doesohbar the use as impeasént evidence '€Cognizes that other privileges may be created by statute or
of statements made by a defendant who testifies on cgurt rule. Because most of the pleges covered by Article V

preliminary question of fact as perteid by Rule 104(d). If the were reftognized before the adoption of these Rules, the
preliminary question of fact involves a constitutional questiorﬁeporte,cs Comnents do not attempt to statee rationales for
the argment could be made that ruling favorable to the the various privileges and to justify them. Most of the

deferdant renders any statements made during the prelii privileges have been debated eIsewhere,Aand the privileges
hearing ffruit of the poisonous trée and theréore have survived the debate. The RepdsterComments

inadmissible. Cf. Harrison v. United States392 U.S. 219 &ccompanying the various rules do explain, however, why
(1968) (use of evidence in casechief). But see Pedp V. particular appraches to defining rules were taken and why

Sturgis,317 N.E.2d 545 (lll. 1974%ert. denied420 U.S. 936, Others were rejected.

43 L.Ed.2d 412 (1975)See also United States v. Kahdis Two rules of privlege which are found in several
U.S. 239, 39 L.Ed.2d 297 (1974)nited States v. Mandujano, jurisdictions are omitted from these rules. One is the privilege
425 U.S. 564, 584, 48 L.Ed.2d 212, 277 (1976) (Brennan, Jor official information; the other is the privilege previously
conairring in the judgment). Where the defendant is successfotovided by Rule 43 (h) (7), Alaska R. Civ. P., covering

in suppressing evidence the underlying constitutional right &vidence tending to degrade the character of a witness. This
protected. It seems an extravagant extension of constitutio@dmment explains the omissions.

protection to permit one version of facts from the deferidant The Wigmore treatise, 8 Wigmore on Evidenc23g8, at

mouth to keep evidence from a tribunal and to permit th%07_08’ (J. McNaughton rev. 1961), states that the best

defendant_to offer another versiqn at trial. If the motion WQollection of arguments in favor of an official information
suppress is unsuccessful, there is even less reason to refHﬂUilege is as follows (quoting Gellhorn & Byse

from using the defendaBtstatements in support of the MOtioNA yministrative Law Cases and Comments AB7 (4th ed.
as impeachment ewdce. The decision to take the oath anq] 0):
a

testify is attenuation enough to remove the taint of the initi ) ) ]
illegality. The record of the statements, the advice of counsel, [The discussion relates to the SEC and sumresitizat

and the oath together remove many of the problems associa®@§@ncys brief in a federal caseThe documents and testimony
with Harris v. New Yorksupra. relating to intraagency discussions, communications, memo

randa, reports, recommenibams, positions taken at staff and

In perjury _Iprosefcunons, the gr?vernnmntlnte_rest |fn Commission level with respect to the investigation and
convicting guilty defendants and the extreme diffly of  ,qqjhje injuntive or criminal action are prateed for the

obtaining reliable evidence warrant ¢atlled use of illegally following reasons: (a) Section 6(b) of the Administrative

obtained evidence. Hence Rule 412 contains two NarroWi,cequre Act authorizes restrictions upon the delivery of data
exceptions totte blanket prohibition on the use of illegally-0b g,ch a5 that involved here even to the person who furnished it,
tained evidence properly objected to. and, as stated in the Attorney Genéramanual on the
The first exception governs statements obtained in violatiohdministrative Procgure Act in connection with section 3(c)
of the right to warnings und&iranda, if the statement whose of the Act,fintraagency memoranda and reportspared by
admission is sought is relevant to the &saf guilt or agency employees for use within the agency are not official
innocence and shown to be otherwise voluntary and not cecords since they merely reflect the research and analysis
erced. The latter limitation, meant to guarantee the stat&nermreliminary to official agency actiom (b) The action or
reliability, is derived fromHarris v. New York, gua, where nonaction of the SEC and other federal agencies with respect
the U.S. Supreme Court sdrved,fiPetitioner makes ndam to an investigive matter is not subject to direct court review.
that the statements made to the police were coerced Affortiori, it cannot be reviewed in a purely private action to
involuntarydo 401 U.S. at 224, 28 L.Ed.2d at 4. which the Commissio is not a party through subpoenas and
The second exception governs evidence obtained finer denands designed téflush oud the internal deliber
violation of the fourth amendment andlor its Alaskgtions of the Commison concerimg an investigve matter.
counterpart, article I, section 14. Againimitation is imposed: (¢) The investigative functions of the Commission are like
the evidence must be relevant to the issue of guilt &f0se of a grand jury and similgrlimmune from public
innocence, and must not have been obtaifiadsubstantial SCrutiny. (d) Thefwork product doctrine of Hickman v.
violation of rightsd This limitation is not imposed to ensure 12Y10T, 329 U.S. 495 (1947), makes these matters immune
reliability of the evidence, but rather recognizes thaligial from C‘?”?'““'?‘”.y disctsure. (e). The. deC|§|onal process of the
integrity requires the exclusion of evidence for all purposes jf°MMISIon IS Immune from judicial prabn g & ( f ) Mu ¢ h

the poiice misconduct involved in obtiig it was flagrant, (€ information sought is covered by the attorney client
The concept of @substantial violation of rightsis necessarily PriVilege. (g) Compulsory discéure of the informigon sought
flexible, and whether or not such a violation occurweit would do violence to the philopby underlying the tripartite

depend on the facts of each case. The simple reference"@§Ure OT our govement. The gxecgtivg branch tradnally
Fright is intended to emphasize that this section has s declied to hand over confidential files to other branches

bearing on the law of standing in search and seizure cases. when it has beep cqna;ipbd contrary to Fhe public intere§t to
do so. (h) Investigative files often contain hearsay, gossip, and

ARTICLE V. PRIVILEGES other remote informtéon from which the government hopes to
develop lead. Public disclsure of such trivia and possible

Introductory Comment
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falsehoods might work grave injury and injustice to thosthese rules do not attempt to decigbether the doctrine of
involved. separation of powers implies a constitutionally based executive

Assuming that similar arguments would be made by staf§iVilege. See generally United States v. Nixédg U.S. 683,

officials and by most government officers and agencies f+ - Ed. 2d 1039 (1974). Nor do these rules discuss

favor of a privilege, th fact is that these arguments are notenstitutionally based claims of legislee privilege. See
convincing. The first arguent is that intreagency memoranda 9€nerally Gravel v. United State€08 U.S. 606, 33 L. Ed. 2d
and reports are not official records. This begs the questio?li.33 (1972).

Such reports and memoranda may not be legally binding onThe other privilege that is omitted by these rules is the one
third persons, but they may be adsible, if relevant, against that would allow a witness to refuse to disclose in any action
the agency in litigation. The imp@ant thing is that they will fany matter that will have a direct tendenoydegrade his
rarely be relevant and thus will not often be disclosed undeharacted unless the exercise of the privilege would prevent a
governing discoery rules. The second ament is that since party from obtaining information relating to a fact in issue or
courts cannot control neaction, thecourt cannot review to a fact from which the fact in issue would be suraed.
nonpublic aspects of agency work. But if rpoblic aspects Since Rule 404 is designed to protect against certain
of agency work are relevant to a lawsuit, the court is n@mbarrassing disclosures, and Rule 608 bars any inquiry into
reviewing the action of the agency under an Administrativprior bad acts not the subject of a criminal conviction used for
Procelure Act; it is deciding a lawsuit which is someththat impeachment purposes, no privilege is necessary under these
lies within the powers granted the state judiciary under thHRules. Were it not for these two rules, it might be necessary to
Alaska Constitution. The third argument is that investigativadd sone sort of a privilege to make it clear that the court is to
functions of agencies are like those of a grand jury and abalance the impact of questioning on a witness against the need
therefore immune from scrutiny. Once again the question & a party for evidence, as well as to balance the prejudicial
beged and the analogy inappropriate since grand jurgffect of certain evidence on one party against the beneficial
proceedings are disclosed under some circumstances. ®Eifed on another party. While there may be embarrassing
work product argument fails because theork producd details not covered by Rules 404 and 608, they do not seem to
doctrine can exist in the absence of an absolute privilegeresent a sufficient danger to warrant the creation of a
Another argument, that the decis&@rprocess of an agency is privilege.

immune from judicial _probing, states a cor_wclusion, not an ple 501 speaks of statutory privileges. Whether any
argument. The opposite conclusion is @kl also. That ,aqicyar privilegeis more substantive or procedural need not
much of the information is covered by the attoregnt o jecided. The purposes served by most privileges are such
privilege suggests that another |_or|V|Iege may notdmessary. ot they can be equally well served by the creation of
The next to the last argument is that a government t_)ased stantive rights by the legislature or procedural rights by the
separation of powers requires that the judiciary stay its hanf s There may be casesvihich a determination of their
when asked to inteene into the internal affairs of an agency..p4racted ie procedural or substantidewill have to be

But checks and balances are as real as separation ofpdwer 546 in order to decide whether article IV, section 15 of the

fact, the ultimate judicial c_heck of review over agency matterg| <14 Constitution has been satisfied (requiring a-thixls
suggests that the agency is not beyond the reach of the coullge of the legislure to supersede rsleof practice and

Finally, the notion that public disclosure of trivia and pOSSiblﬁrocedure promulgated by thefBame Court). But such cases
falsenoods might work grave injury and injustice 0 MIEBTS oy never arise and it would be premature to comment upon
of the community assumes that courts are without power {Q., in advance

protect against opprsise disclsure, something which is not

true. Rule 501 Privileges Recognized Only As Provid.
givl'(E:-Asadéf:éc;[grtgri?/ﬁgg\g%a?] gog’;;‘g:rl‘; gﬁiﬂ% ;Tgfe'gt b€ This rule codifies the existing law that privilegere not
its secrets. Yet, the Model Code of Evidence rule 228 ariﬁcognlzed in the absence of statutes or rules specifically

. ) g - . providing for them. No attempt is made in these rules to
Uniform Rule 34 {1953) recognized a privilege for OffICIaIincorporate the constitutional provisions which relate to the

informaion. Proposed Federal R'ule 509 also recqgnized sucl}&r mission and exclsion of evidence, whether denominated as
privilege, as do Rule 508, Maine Rules of Evidence (We% ivileges or not. Similarly, privileges created by specific

1978); Nebraska Re 509; N.J. Stat. Ann. 2A: 8484 (West statutes generally are not within the scope of these 1tlgs.

1976); Rule 34, Utah Rules of Eénce (1977); and V.I. Code : o .
Ann. tit. 5, 8862 (1967) (Virgin Islands). In refusing tog)smgl?azgi;rngo (public officials, reporters); AS 24.55.260

recognize an official information privilege, Alaska rules tak
the view that in the rare casehen internal government Although Federal Rule 501 adopts state created privileges
documents would be relevant to litigation, they should b@henever state law governs with respect to any element of a
disclosed. Protective orders under the discovery rules gl@im of defense, this Rule does not adopt the converse; i.e.,
available to mitigate any unforate consequences that mightexcept in unusual cases, federal privileges will not govern in

flow from this posiion. Also, the legislature remins free to Alaska courts even though federal law provides the rule of

enact statutes to protect certain information that may Hecision wih respect to any element of a claim or defense.

especially sensitive. Some commentators have suggested that theaph taken by

this rule is so plainly correct that explanation is unnecessary.

. Nothing in thesg Rules speal_<s_ to th_e various doriskhal ee, e.g., Hart, The Relations Between State and Federal Law,
issues that may arise when a privilege is claimed. For example,
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54 Colum. L. Rev. 89, 508 (1954)i{The general ruke is that to disclose it if the governing legislation so provides. The rule
federal law takes the state courts as it finds thg¢8jtate extends to reports required by the federal government, the
rule may ordinarily be applied also to federal claims and deState of Alaska, and other &a.

fense o; Ladd,Privileges,1969 Law & Social Order 555, 560 |, light of Rule 501, Rule 502 is redundant in its reference

gﬁlf thel action arose in al$eacourt upon a matter involvinrg]] & to the State of Alaska. Rule 501 establishes that privileges can
ederal question, it would appear impidBe to prevent the po created by these rules or by enactments of the Alaska

state court from using state privilegem). But, in view of egigiature. It is therefore clear that even without Rule 502 any
Dice v. Akron, Canton & Youngstown RB42 U.S. 359, 96 L. jvilege provided for by statute would be recogniz&e,

Ed. 398 (1952), anBrown v. WesternyR 338 U.S. 294, 94 L. e.g.,AS 28.35.120. Despite the rediancy, Rule 502 serves

Ed. 100 (1949), a few words are in order. two purposes not served by Rule 501 in connection with

In the vast majority of federal cases, state law issues are Wdaska law. First, it serves to remind the legislature that these
so intertwined with federal questions that deference to statgles will not generally provide a privilege in circumstances
policies that both govern primary human conduct and possiblyhere the government is requiring a person, organization, or
affect the outcome of litigation in important ways impose®ntity to supply information. If a privilege is to be
much of an incremental burden on the judges who must-detéorthcoming, it must be ledatively created. Second, it
mine state substantive law. Indeed, @@ss has not only establishes that no priege exi¢s in actions for perjury, false
restricted the power of the Breme Court to modify state statement, and the like.

created substantivegtits, 28 U.S.C.A. 8072 (West Cum.  \wpen the federal government creates a privilege in a statute
Supp. 1978), but has itself demonstrated respect for state Igy; requires the submission of reports or records to the

in Rule 501. On the other hand, federal law, especially fedeig@l, ernment, that privilege must be recognized by the states
consttutional ?uestul)ns, may arise throulghout state W98\ nqer the supremgaclause of the United States Constitution.
To separate federal andag# issues could be an enormougyq g ch clause requires that one state defer to the judgment of
burden on state judges. Federal issues have been decided, Biher state as to the wisdom of compelling didie of
state courts from the natiGnbeginning. There is no indication ceain information. For reasons of comity, however, Rule 502
that the Congress is unhappy W'.th t_he results. Sm_ce state If’&ognizes the privilegder required reports created by sister
governs most conduct of_r_nost citizeits rule_s of privilege are states AfA]n argument can be made that where a document is
especially important to citizens seeking guidance as to what Pepared on order of the state and on the promise of privilege,

and is not privileged. Hence, state privilege law will govern ig,e yriviiege should be enforced because but for the promised
all litigation in Alaska state courts, unless the supremacy,

: - ) i rivlege the document would tohave been produced.
clause of the United States Condiidn requires otherwise. Weinstein, The UniformityConformity Dilemma Facing

This rule is drawn from proposed federal rule 501. HoweveRraftsmen of Federal Rules of Eviden@, Colum. L. Rev.
it adds language to make clear th@rsonsprotected by 353, 371 n.80 (1969). The legislative purpose in requiring

privileges can include organiian and government entities. ~ Certain reports to encourage full and complete disclosure of
recquired informdiond requires mutual recognition of a

_Despite these rules, claims of privilege at timey have 0 required reports privilege among sister states. The latrsen
give way to constitutionally protected rights, especially iyt this rule, which has application to Alaska statutes, has no
criminal casesSee, e.g., Salazar v. Stab89 P.2d 66 (Alaska gppjication to the laws of sister states or the federal
1976). government; it maés clear that the privilege is not a license

On the other hand, claims of privilege themselves may ha{@ Perjury, that, insofar as the State of Alaska has the power to
roots in the Constitution. The attornelent privilege is not punlsh for perjury and related actions, this rule will provide no
unrelated to the right to counsel guaranteed all citizens in &fotedion.
but the most petty criminal cases. And the marital commeunica It should be plain that the existence and scope of required
tions privilege reflects an ideal of privacy and specialecads, laws and privileges are dependent upon legislative
relationship that has received constitutional protectiontiier  action. The legislature can eliminate any privilege that would
contexts.See, e.g., Griswold v. ConnecticB81 U.S. 479, 14 exist under this rule.
L.Ed.2d 510 (1965). The communications to clengy
privilege and the political vote privilege are related to firsRule 503 Lawyer-Client Privi lege.
amendment concepts. Recently, the Alaska Supreme Court ha?a) Definitions
suggestedhiat the doctopatient privilege has constitutional )
ovettones. See, e.g., Falcon v. Alaska Public Offices (1) The definition officlientd extends the status of clieto
Commission570 P.2d 469 (Alaska 1977). one consulting a lawyer prelimarily with a view to retaining

him, even though actual emplognt does not result.

Rule 502. Required Reports Privileged by Statite. McCormick (2d ed.) 88, at 179. The client need not be
involved in litigation; the rendition of legal service or advice
under any citcumstances suffices. 8 Wigmore 8ehce 294
on (J. McNaughton rev. 1961). The services must be

ofessional legal services; purely business or personal matters
do not qualify. McCormick (2d ed.) 88, at 17980. Under this
%ubdivision, the ternfiorgankatiorp should be given a broad
interpretéion. Several words are omitted from the draft of

This rule provides that any person, orgati@a or enity
required by law to furnish certain infortien to the
government has a privilege to refuse to disclose t
information praided, if such a privilege is provided for by the
governing statute. A claim of privilege can be invoked t
prevent any personrdm disclosing the information, and a
public officer or agency that receives infotina may refuse
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proposed Federal Rule 503; this is only a matter of style. immediately from the lawyer or the client is not maddri

(2) The proposed Federal Rules of Evidence as submitted toRule 503 does not expressly deal with comroditns from
Congress by the United States Supreme Qtidrhot contain a an insured to his insurance company. If the insurance agent to
definition of firepresentative of the client.Because of whom the infomation is forwarded were viewed as a
uncertainty about the extent of the privilege to be granted foepresentative of the lawyerunder Rule 503(a) (4), the
corporate clients, the Advisory Committee came out in favor gfrivilege would apply. This is the rule in most state col8te
a caseby-case analysis. This approach is rejected.lidie ad McCormick (2d ed.) ®1 at 190. Some federal courts have
hoc approach to privilege pursuant to a vague standdbgen unsympathetic to this line ofas®ning because of the
achieves the worst of possible worlds: harm in the particulpeculiar nature of the insuranisituationo See, e.g., Gottlieb
case because inform@n may be concealed; and a lack ofv. Bresler,24 F.R.D. 371 (D.D.C. 1959). The demand for
compensating longange benefit because persistingprivilege is greater when there is a close connection between
uncertainty about thavailability of the privilege will discour lawyer and agent and they rely upon cdefitialty in their
age some communicationsNote, AttorneyClient Privilege relationship. Thus, the result in any particular case may turn on
for Corporate Clients: The Control Group Te®4 Harv. L. the specific facts wolved. However, it is clear that no
Rev. 424, 426 (1970). No defiidn of firepresentative of the privilege is available when a statement is being sought in a
clientdo will be perfect, but thebest approach to corporate controversy between the insured, or one claiming under th
privilege devebped to date is thdicontrol grou® test as insured, and the insurance company. McCormick (2d e®ll) §
adopted in Alaska Rule 503(a) (Hee City of Philadphia v. at 19691; Annot., Privilege of Communications or Reports
Westindnouse Electric Corp.210 F. Supp. 483, 485 (E.D. Pa.Between Liabity or Indemnity Insurer and Insured22
1962). Theficontrol group test is admiedly restrictive and A.L.R.2d 659 (1952).
has been criticized by some courBee, e.g., Harper & Row (5) The

requisite confidentiality of communiean is
Pubishers, Inc., v. Decked23 F.2d 487, 4992 (7th Cir. q y

> o 4 defined in terms of intent. A communication made in public or
1970),affad by an equally divided court per curia#00 U.S.  eant o be relayed to outsiders or which is divulged by the
348’ 27 L.Ed.2d 433 (.1971)' Howe_ver_, the_restncwwgv\_/ client to third persons can scalcee considered confidential.
brings the corporate privilege more in line with the pr|V|Ieg%ee LaMoore v. United Statek80 F.2d 49, 9th Cir. (1950);
available to  unincorporated business @&ms. BUSINESS yiocormick (2d ed.) 85. The intent is inferable from the
organizaions should not receive different treatment Onycmstances. Uniess intent to disclose is apparent, the
evidence questions in courts of law merely because gioneyclient communiction is confidential. Taking or
differences in finacial structure. failing to take precaipns may be considered as bearing on
If, for example, A runs a taxi service as a sole proprietorshiptent. fiCommunications whéh were intended to be
with several employees, and one employee driver is involvembnfidential but were intercepted despite reasonable
in an accident for which A is sued, the empldgestatements precautions remain privilegedSeeSubdivision (b)infra; see
to A% attorney are not within the attorreljent privilege, even alsoJ. Weinstein & M. Berger, WeinstésmEvidence, $03(a)
though A may order his employee to talk with the lawyer. If A4) [01] (1979).

incorporates, the ruling should not change. It should be pcicality requires that some dissure be allowed beyond
sufficient that A and other corporate officers having the,e immediate circle of lawyeglient and their representatives
capacity to seek legal advice and to act on it can claim tk)\ﬁthout impairing confidetiality. Hence the definition allows

berefits of the privilege for private communications Wwithgjseiasure to persons to whom disclosure is in furtherance of
counsel. A more permissive privilege would result in suppre$o rendition of professional legal sees to the client,

sion of information conveyed to attorneys bypayees who tenplating those in such relation to the clientf@pouse,
are more like witnesses than clients and who have no perSOBQPent business associate, or joint clie@al. Evid. Code

desire for confidetiality. § 952, Comment (West 1966).

(3) A flawyen is a person licensed to practice law in any ) General Rule of Privilege.This subdivsion sets forth
state or nation. There is no requirement that the licensing St§i@ "nrjvilege, usingthe prevously defined terms: client,
or nation recognize thg attornelent pr|V|I'ege;, thus qv0|d|ng representative of the client, lawyer, representative of the
excursions into_conflict of laws questionfLawyen also  |5ver and confidential comunication. It is in accord with
includes a person reasonably believed to be a lawyer. g ajaska rules on the subject that are superseded by this rule:

similar prOViSionS,See,Cal. Evid. Code %50 (West 1966) Rule 43(h) (2), Alaska R. Cl\P, and Rule 26(b) (3)’ Alaska R.
Administrative practitioers are not lawyers under Rule 503 (a}(im, p.

(3), but may be included a¥epresentatives of the lawyer o
under Rule503(b) (4). Common law decisions frequently allowed an edvegper

__— ~ . . to testify to overheard privileged convetieas and approved

) ‘I_’he definition ~ of frepresentative qf the Iawyer admission of intercepted prieged letters. Today the evolution
recognizes that the lawyer may, in rendering legal servic more sophistiated echniques of eavesdropping and
utilize the services of assistants in addition to those employﬁﬂerception calls for abandonment of this position. The rule

in the process of commicat.ing.. Thus the definition ir\cludes accordingly adopts a policy of protection against these kinds of
an expert employed to assist in rendering legal advice. It algQ a<ion of the privilege.

includes an expert employed to assist in the planning and con . o )

duct of litigation, though not one employed to testify as a The privilege extends to communications (1jien client
witness. The definition does not, however, lifirigpresentative OF his repesentative and lawyer or his representative, (2)
of the lawyeb to experts. Whether his compensation is deriveBetween lawyer and lawy@r representative, (3) by client or
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his lawyer to a lawyer representing another in a matter @krsion of the rule to cover the case of the client who decides
common interest, (4) between representatives of the client toruse legal advice for an impmppurpose, whehe knew or
the client and a represgtive of the client, and (5) betweenshould have known he was committing a crime or fraud.

lawyers representing the client. All these commations must (2) Claimants Through Same Deceasedefi Normally
be specifically for the purpose of obtaining legal services fqf,, privilege survives the death of the client and may be

the client; otherwise the privilege does not attach. asserted by his represetita. See Subdivision (c)stpra.
When clients represented by diffatelawyers pursue a When, however, & identity of the person who steps into the
fjoint defensé or fpool informationd subdivision (b) (3) client® shoes is in issue, as in a will test, the identity of the
provides that each client has a privilege as to his owperson entied to claim the privilege remains undetermined
statements, but that any client wishing to disclose his owmtil the conclusion of the litigation. The choice is thus
statements made at the joint coefeze may do so. between allowing botlsides or neither to assert the privilege,

When thee is no common interest to be promoted by a join ith authority and reason favoring the latter view. McCormick
consultation, the Rule does not pap Compare, this (2d €d.) 894 Uniform Rule of Ewlence 502(d) (2) (1974);

subdivision to subdivision (d) (5). The privilege is waived by-2!: Evid: Code $57 (West 1966); Kan. Cir. Pro. Stat. Ann.
the client if he or she raises an issue whose resolution requife@0426 (b) (2) (1976); N.J. &t Ann. §2A:84A-20(2) (b)

disclosure of otherws confidential commuications.Lewis v. (West 1976).
State,565 P.2d 846, 850 n.4 (Alaska 1977). (3) Breach of Duty by Lawyer or @lint. The excefion is

(c) Who May Claim the Privilege. The privilege is, of required by considations of fairness and policy when
course, that of the client, to be claimed by him or by higuestions arise out of dealings between attorney and client, as

personal represeritee. The successor of a dissolvedpmrate N €ases of controvey over atianeys fees, claims of

client may claim the privilege. N.J. Stat. Anr2/&:84A-20(1) nadequacy of represefin, or charges of profe®nal
(West 1976). miscorduct. McCormick (2d ed.) §1; Uniform Rule of Ew

dence 502(d) (3) (1974); Cal. Evid. Cod®58 (West 1966);

The lawyer may not claim the privilege on his own behalfkan. Civ. Pro. Stat. Ann. §0-426 (b) (3) (1976); N.J.tst.
However, he may claim it on behalf of the client. It is assumesinn, §2A:84A20 (2) (c) (West 1976).

that the ethics of the profession will require htoy do so
except under most unusual circumstances. American Bar(4) Document Attested by Lger. When the lawyer acts as

Association Code of Professional Responsibility, Canon 4. Hiesting wiess, the approval of the client to his so doing may
authority to make the claim is presumed unless there §&fely be assumed, and waiver of the privilege as to any
evidence to the contrary, as would be the case if the client wéfievant lawyeclient commumications is a proper result.

now a paty to litigation in which the question arose and werdIcCormick (2d ed.) 80, at 180; Uniform Rule of Evidence
represented by other ccaei. 502(d) (4) (1974); Cal. Evid. Code9%9 (West 1966); Kan.

] ) o Civ. Pro.Stat. Ann. §0-426 (b) (4) (1976).
(d) Exceptions. In general this subdision incorpoates . ) L .
well established excéipns. (5) Joint Clients. The subdivision states existing law.

] . McCormidk (2d ed.) 81, at 189190. For similar provisions,
Q) Furtherance _of_Crlme or Fraudlhe p_nwlege d_oes not see Uniform Rule of Edience 502(d) (5) (1974); Cal. Evid.
extend to advice inid of future wrongdmg. 8 Wigmore (code §962 (West 1966); Kan. Civ. Pro. Stat. Anr6®426(b)
§2298.See United Services Aatobile Assoiation v. Werley, (5) (1976); N.J. Stat. Ann. BA:84A-20(2) (West 1976). The
526 P.2d 28 (Alaska 1974). The wrongdoing need not be ths’jlguation with whichthis provision deals is to be distinguished

of the client. The provision that the client knew or reaéyl  from the case of clients with a camon interest who retain
should have known of the crimihar fraudulent nature of the gjfferent lawyersSeesubdivision (b) (3) of this rulsupra.

act is designed to protect the client who is erroneously advised

that a proposed action is within the law. No preliminanRyle 504  Physician andPsychotherapist Patient
finding that sufficient evidence aside from the communication Privilege

has been introduced to warrant a findihgttthe services were - '
sought to enable the commission of a wrong is required. While (&) Definitions.

any general exploration of what transpired between attorney(1) fiPatiend means a person who consults a physician for
and client would, of course, be inappropriate, it is sometimege purpose of diagsés or treatment.

feasible, e."hef at the dlsgovery stage or dumlmgl, so to There seems to be little reason to perpetuate the distinction
_focu_s the inquiry by s_pecmc questions as to avoid any br.oandlade between consultations for the purpose of diagnosis and
inquiry into attqrneyphent communicaons. In some cases It consultations for the purpose of treatmeRersons do not

will not be possible to probe without substantially invading thé

privileged area. When these cases arise, the caytraguire ordinarily consult physicians from idle curiosity. They may be

that a prima facie case of wrongdoing be established tzgm by their attorney to _obtain_adiagnosis intemplatiqn of
independent evidence before the privilege is denied. Even.m.le IegaI."prc#:ezdlﬂgm W.h'Ch (;]ase the att%rngghent
where the perimeter of the privileged relasbip can be priviiege will afford protection. They may submit to an

! . . ) ._examination for insurance purpodem which case the
analyzed without probing too deeply into confidentia . . . . o
L . . —insurance contract will contain appropriate waiver provisions.
communications, sth analysis will not be necessary if

) ; - X They may seek diagnosis from one physician to check the
independent evidence of wrongdoing is available. . . . .
diagnosis made by another. They may seek diagnosis from one

The wordsfior used are added to the proposed federaphysician in contemplain of seeking treatment from another.
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Communications made under such circumstances are that one of them was a psychiatrist, it is probable that he
deserving of protection as are communications made tobelieved that the person with whom he spoke was also licensed
treating phystian.SeeCal. Evid. Code 91 (West 1966). to practice meitine. If Allred was asking for psychiatric help,
The definition of fpatiend does not include a peon h_is communications would have been protected under the
submitting to examination for scientific purposes. views of all members of the court. In fact Rule 504 (a) (3)

o . _ satisfies both the concerns of the two members of the court
(2) The definition offiphysiciar is extended to include not \who wished to prevent the pilege from attaching to all
only a licensed physician, but a person who the patient hgsynseling and the two members of the court who wished to
reasonable grounds to believe is a physician, a psychotheragigtyre that the patient who relies upon an apparent confidential
or psychologis The patient should be protected fromyg|ationship is not disappointed. Moreover, the social worker
reasonable mistakes as to unlicensed practitioners. The burq,%ht have qualified under Rule 504 (a) (43 a person
is placed on the patient to satisfy the court that he in fact h?é’asonably necessary for the transmission of information,
reasonable grounds to believe that the person he made ending on the precise facts, without threatening the

communication to or disclosédformation to was a physician competing interest identified in the various opinionalined.

before the patient can invoke the privilege.
P P 9 Because this rule focuses on the reasonable belief of the

The privilege also should be applicable to coumications  patient, it assumes throughout that the patient is capable of
made to a physician authorized to practice in any state Rfaking the necessary choices to create and destroy the
nation. When an Alaska resident travels outside the state a,ryjlege. The question whether there are instances in which
has occasion to visit a phggn during such travel, or when afajmess requires a recognition of a right in the psychotherapist
physician from another state or nation participates in thg claim the prilege for a patient who is not inclined to seek
treatment of a person in Alaska, the patient should be entitlgeh penefits of nowlisclosure is left for adjudication. See

to assume that his communications will be given as mughyreq v. State554 P.2d 411, 428 (Alaa 1976) (Dimond, J.,
protectin as they would be if he consulted an Alaskgoncyrring).

physician in Alaska. A patient should not be forced to inquire fidential . is defined |
about the jurisdictions where the physician is authorized to (4) Confidential “communication is defined in terms
practice medicine and whether such jurisdictions recognize tf@nformable with iose of the lawyeclient priviege, Rule

physicianpatient priviege before he may safely communicates_ 3 (@ (5), with changAes appropriate to the difference in
with the physician. circumstanceSeeReportets Comment to Rule 503 (a) (5). In

o ) _addition, Rule 504(a) (4) treats as confidential commuioics

(3) The definition of psychotherapist embraces a medic@hade to the physician or psyotherapist in the presence of
doctor while engaged in the diagnosis or treatment of mental @jyse fivho are participating in the diagnosis and treatment
emotional conditions, includg alcohol and drug addiction, in ,nder the direction of the physician or psychotherapist,
order not toexclude the general practitioner and to avoid th?ncluding members of the pati@ttamilyd ACommunications
making of needless refined distinctions concerning what is aggm menbers of the famil§ should be given bad protee
what is not the practice of psyctria tioné because efféve treament prsumposes family

Medical doctors are generally covered under the definitioparticipationo 2 Weinsteii@ Evidence§ 504[05]. See Falcon v.
in (2) above. When treating mental or eiooal conditions, Alaska Public Offices Commissios,70 P.2d 469 (Alaska
medical doctors are included under the definition o1977).
r“psych_otherapiﬁt fc_)r_ purpoes _of the criminal proceeding Participants in group therapy programs in the gmee of a
exception.Seesubdivsion (d) (7)infra. psychotherapist may be covered under the definition of

A psychotherapispatient privilege was recoiged inAllred  ficonfidential communication. See Cross, Privileged
v. State,554 P.2d 41 (Alaska 1976), although the supremeCommunications  Between  Parpeints in  Group
court divided on the source of the privilege and its scope. SinBsychotherapyl970 L. & Soc. Order 191.
the court has power under the Alaska Constitution to create(b) and (c)General Rule of Privilegéd Who May Claim

testimonial privileges, the source of power to create Rule S@de privilege The phrasing of the general rule of privilege and
is beyond question. Defininifle proper scope presents greatethe determination of those who may claim it draws heavily
difficulty, however. While it is impossible to fashion a perfect,non the attorneylient privilege rule SeeRule 503(b) & (c).
rule because we will never know exactly how much of a returgyle 504 supersedes the physiejetient privilege of Rule
we get from a privilegg e.g., how much better is psychiatric43(h) (4), Alaska Rles of Civil Procedure. For a rédal

care because of the piisged and because we cannot be proyision, see AS 08.86.20@onfidertial communications to
certain of either the optimal return or the marginal return fQfsychologists).

any expasion of a privilege, it is both necessary and practica
ble to establish a scope that appears to be as tamisi&s
possible with the aims of the privilege. (1) Condition or Element of Claim or Defens&he

Because the psychotherapisttient privilege is designed to Patientlitigant excefion provides that the physicigratient
encourage those with mental or emogbproblems to seek pr|V|Iegg does not exist in any prpceedlng in which an issue
help, Rule 504(a) (3) provides that the privilege will attach if §oNCerIng the condon of the patient has been tendered by
patient sees soroae reasonably believed by the patient to bH'® patient. If the patient himself tenders the issue of his €ondi

licensal to practice medicine. Given the facts that Allred askef{Pn: he should not be able to withhold relevant evidence from
opposig party by the exercise of the physicigatient

to see either one of two persons and that he apparently knew . Y - SR o P .
privilege. By injecting his condition into litigation, the patient

(d) Exceptions.
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must be said to waive the privilege, in fairness and to avoidore compelling need for confidential commuation,
abugs. See Mathis v. Kilderbrandi16 P.2d 8 (Alaska 1966); demands that the privilege apply to criminal prodegsl as
TransWorld Investments v. Drobnys54 P.2d 1148 (Alaska well as civil casessee Schade v. Statel2 P.2d 907, (Alaska
1976). Those who claim through the patient stand in thE973), although exception (6) will govern some aspects of the
patiens shoes for purposes of this Rule. After the patientuse of psychotherapists in criminal cases. Rule 13, Alaska R.
death, the policies of confidentiality give way to a p&tyeed Childrers P., governs juvenile pteedings.

for information and any partmay place the contibn of a

deceased patient in issue and obtain the benefits of tRule 505 Husband-Wife Privileges.

exception. Only inform@gon relevant to the patiedst condition
should be disclosed under this excepti®@®ee Arctic Motor
Freight Inc. v. Stove£71 P.2d 1006 (Alds 1977).

(2) Crime or Fraud. The crime or fraud excépn
corresponds to, but is broader than, the similar provision undpl
attorneyclient privilege. SeeRule 503(d) (1) and Reportsr
Comment.

Evidence Rule 505 has been substantially revised since this
commentary was first published.

In most states the marital relat&np gives rise to two
istinct privileges. @e, the spousal immunity privilege,
&hables a party to bar a current spouse from testifying against
that party. The other, the privilege for marital communications,
protects confidential communications made to &ngpouse

(3) Breach of Duty Arising Out of Physicidhatient during the course of a marriagélthough the Proposed
Relatonship.The breach of duty exception also @®ponds to  Federal Rule of Evidence dealing with Husbawide privilege
a similar attornexclient privilege provisionSeeRule 503(d) (PFRE 505) adopted only the spousal immunity privilege, Rule
(3) and Reportés Comment. 43(h) (1), Alaska R. Civ. P., and Rule 26(b) (2), Alaska R.

(4) Proceedings for Hospitalizmn. The interests of both Crim. P., both superseded by this Rule, recognizeth b
patient and public call for a depare fromconfidentiality in  Privileges. This Rule makes no change in the basic state of the
commitment prezeedings. Since disclosure is authorized onlf@W. Both marital privileges are recognized in civil and
when the physian or psychotherapist deteines that Ccriminal cases.
hospitalizéion is needed, control over disclosure is placed (a) Spousal Immunity.
largely in the hands of a person in whom the patient has
already manifested condfénce. Hence damage to the,
relationship is unlikely. Usually, this exception will rise in
psychotheraigt-patient situions. Courtordered appointments
are treated in subdssion (d) (6)infra.

(1) Spouse Immuty. The spousal immunity privilege

belongs to the party spoustee Hawiks v. United Stateg58

U.S. 74, 3 L.Ed.2d 125 (1958). If the party fails to object to a

spouse being called to testify, the party waives any right to

object to any portion of the testimony on the ground of spousal
(5) Required ReporfThe requiredreport excepon enables immunity.

a physician or psychothgust to testify as to the contents of

reports required by statute or administrative rule to be madeié)

public officials. No valid purpose is served by preventing the, i ment or death, there is no privile§eeAS 25.05.011

use of relevant information when thawv or rule requiring the 5.05.391

information to be reported to a public office does not restrict™"

disclosure. (2) Exceptions.

(6) Examination by Order of Judgen a court ordered (A) This is a standard excépn in modern statutes. Model
examination, the relationship is likely to be an é&mength Code of Evilen@ rule 216 (1942); Cal. Evid. Code984
one, though not necessarily so. Imyaevent, an exception is (West). fflHJusband and wife, while they would desire that
necessary for the effective utilization of this important anéheir confdences be shielded from the outside world, would
growing procedure. When the psytherapist is appointed by ordinarily anticipate that if a controversy between themselves
the court, it is most often for the purpose of ha\/ing the ps?hOUld arise in which their mutuaonversations would shed
chotherapist testify concerning his corsiins as to the light on the merits, the interests of both would be served by
patients condiion. It would be inappropriate to have thefull disclosureo McCormick (2d ed.) 84, at 171. This excep
privilege apply in this situation. The exd&m, it will be tion covers custody battles.
observed, deals with a court ordered examination rather thanB) and (C). Commitment and competency qeedngs are
with a court appointed physician or psychotherapist. Alse, undertaken for th benefit of the subject person. Frequently,
exception is effective only with respect to the particulamuch or all of the evidence bearing on a sp@isempetency
purpose for which the examination is ordered. The finalr |ack of comptency will consist of communications to the
sentence of the exception provides that an accused inggher spouse. It would be undesirable to permit either spouse to
criminal case may have the benefits of private counseling withvoke a privilege to mvent the preserttan of this vital
a psychotherapisOf course, if the accused does place mentghformation inasmuch as these proceedings are of such vital
condtion in issue, excejon (1) will govern. importance both to society and to the spouse who is the subject
(7) Criminal Proceeding.Under the supersed Alaska Of the proceedingsSee Cal. Evid. Code §882 and 983
Rules of Court concerning prleges (Rule 43(h), Alaska R. (West); Rule 504(d) (4upra.
Civ. P., and Rule 26(b), Alaska R. Crim. R)physiciarpatient (D) The need of limitation upon the privilege in order to
privilege was recagzed in civil cases (Civil Rule 43 (h) (4)), avoid grave injustice in cases of offenses against the other
but not in criminal cases. This distinction is followed herespouse or child of either can Scarce|y be denied. The rule
However, the psychotherapisatient relatioship, with its therefore disallows any privilege against spousal testimony in

ousal immunity applies ontg testimony by a spouse. If the
arriage is a sham or has been teatéd by divorce,
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these cases. See Posed Federal Rule of Evidence 505 (cyprivileged to withhold the informationSee,Model Code of
(1); 8 Wigmore 8239; Model Code of Evidence rule 216Evidence rule 216 (1942); Cal. Evid. Cod88&r (West)flt is
(1942). For relevant Alaska law see AS 25.25.230 (pimping)lain thatwhere an accused spouse needs theleewie of
and 11.40.430 (nesupport). Subdivision (a) (2) (D) (iii) is not communications (by either spouse to the other), the iz
limited to natural or adoptive childn of the spouse. should case or a cruel injustice may be dan8.Wigmore
Subdivision (a) (2) (D) (iv) is directed at the case where th®2338 (emphsis in original).

deferdant marries the prosecutirstar witness to prevent him (E) Alaskas Childreris Rules are designed to secure for

or her from testifying. each child the same care, correction and guidance that he
(E) In custody cases under subdivision (a)(2)(E), the spoushould receive from his parents. (Rule 1(c)). The interafsts
is treated as if they we opposing parties. the child and of society require that parental confidences bow

(F) In business cases under subdivision (a) (2) (F), the nel®y the peed of J“."?’?”e court judges for full irllformation.
for third parties to have information oweighs the spouge CcONcerning the activities and problems of the child, and his

need for protection, espediahbout norpersonal, commercial "€latiorship with his parents together with the parénts
matters. relationshipwith each other.

(F) In order to avoid the unfairness of spouses doing
] o business together and then invoking the husheifel privilege

(1) General RuleUnder this subdisiion, both spouses are t prevent an inquiry into the business relationship, exception
the holders of the privilege and either spouse may clai§e#. (F) provides that a communication is not confidentia iis
Cal. Evid. Code 980 (West); supersed Alaska R. Crim. P. made in the context of an agency relationship between the
26(b) (2) and R. Civ. P. 43(h) (19f. 8 Wigmore §340. A gpouses, or in the context of any primarily business and
guardan of an incompetent spouse may claim the le®é on  nonmarital relationship. This is a special apgima of the
behalf of that spouse. Howew when a spouse is dead, no ONgyinciple that spouses who do not intend their communications
can claim the privilege for him; the privilege, if it is to bety remainprivate cannot claim the privilege. Once spouses
claimed at all, can be claimed only by or on behalf of thgnter into business relationships with third parties, the Rule
survivingspouseSee Comment, Cdtvid. Code 880 (West). presumes that they do not intend that the third parties will be

The concept oficonfidential communicatianis analogous excluded from inquiring about the business arramggs of
to a similar concept used in lawyeient and physician/ the spouses as thaffect the third pari interests.

psychotherapispatient privileges (Rule 503(a) (5) and 504(a) |t should also be noted that at times privilege rules may have

(4)). Thus, the intent ofhe communicator plays a key role. s give way to confrontation rightSee, e.g., Salazar v. State,
Communications between spouses made during the marriaggy p o 66 (Alaska 1976).

outside the presence of third persons are presumptively

confidential. Rule 506 Communications to Clergymen.
(2) Exceptions.

(b) Confidential Marital Communica tions.

The considerations vith dictate the recogtion of
(A) All of the excepions under the spousal immunity privileges generally seem strongly to favor a privilege for
privilege apply to theconfidential marital communications confidential communications to clengen. During the period
privilege. when most of the common law privileges were taking shape,
(B) This exception is applied to all confidential no clearcut privilege for communications be¢en priest and

communication privileges. See Rule 503(d) (1) and 504(d) ( gnitent emerggd. 8 Wigmore2§94. The English. political .
Model Code of Evidence Rule 217 (1942). In many cases, t gmate of the time may v_veII furnish the explan_atlon. In this
evidence which would be admissihlader this exception will COUNtry, however, the privilege has been recognized by statute
be vital in order to do justice between the parties to a lawsuff! aboutltwethwds of ftge states and occasionally by the
See Commen€al. Evid. Code $81 (West). The importance ¢0MMON faw process of decision.

of protecting the marriage explains why this exception is (a) Definitions. Paragraph (1) defines a clerggn as a
confined to subdivision (b). fiminister, priest, rabbi, or other similar fuimmary of a

This exception doesot permit disclosure of commications reIi_gious organizatiomThis concept is npt so_broad, hovyever,
that merely reveal a plan to commit a crime or fraud: it permith include all seHdenqmlnateuﬁmlnlsters.oA fair construction .
disclosure only of commmications made teenable or aid of the language requires that the person to whom the status is

anyone to commit or plan to commit a crime or fraud. sought to be attaqhed be regularly .engaged in activitigs
conforming at least in a general way with those of a Catholic

(C) Both the surviving spouse and thempeing claimant  priest, Jewish rabbi, or minister of an estaliProtestant
are attempting to vindicate claims through the deceasg@dnomination, though not necessarily on a-fintie basis. No
spouse. Since the competing claimant urges that the deceaggher specification seems possible in view of the lack of
spouse had an intent reganyl transfer of property different |icensing and certification procedures for clergymen. However,
from that being urged by the surviving spouse, the @iSe thjs |ack seems to have os@@ned no particular diffidties in
treated as a dispute between the spouses and the privilgg@nection with the solemnization of marriages, which
disappears. suggests that none may be anticipated here. For similar

(D) When a married person is the defendant in a criminglefinitions offiClergymar see Cal. Evid. Code B30 (West);
proceeding and seeks to introducedevice which is material N.J. Rev. Stat. or Stat Ann. (Westp8.

to his defense, his spouse (or his former spouse) shoultenot b The freasonable beliéfprovision finds support in similar
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provisions for lawyeclient in Rule 503 and for physician andthe part of a voter to decline to disclose how he voted.

psychotherapispatient in Rule 504. A parallel is also found inRequired disclsure would be the exercise @& kind of

the recognition of the validity of marriages performed bynquisitaial power uknown to the principles of our

unauthorized persons if the parties reabbndelieved them government and constitution, and might be highly injurious to

legally qualified. the suffrages of a free people, as well as tending to create
(2) The definition of ficonfidentiab communicgion is caba_ls ar]d disturbances between contending parties in popular

consistent with the use of the term in Rule 503(a) (5) fdglectionsd Johnson v. Cheston, 1 Bay 441, 442 (S.C. Sup.

lawyerclient and in Rule 504(a) (4) for physician andCt: 1795).

psychotherapispatient, surbly adapted to comunications to The exception for illegally cast votes is a ¢oon one

clergymen. under both statutes and case law, Nutting, supra, at 192; 8
Wigmore 82214, at 163. The policy considerations which

gunderlie the privilege are not apglde to the illegal voter.
However, nothing in the exception purports to foreclose an
ilegal voter from invoking the privilege against

glfincrimination under appropriate circumstances.

(b) General Rule of Priviege. The choice beveen a
priviege narrowly restricted to doctrinally require
confessions and a privilege broadly apgiea to all
confidential communications with a clemggn in his
professionatharacter as spiritual adviser has been exercised$
favor of the latter. Many clergymen now receive training in For similar provisions, see Uniform Rule of Hehce 31;
marriage counsilg and the handling of personality problemsCal. Evid Code 8050 (West); Kan. Civ. Pro. Stat. Ann.
Matters of this kind fall readily into the realm of the spirit. The88 60-431 (Vernon); New Jersey Evidence Rule 31.
same conskerations which underlie the physician and
psychotherapispatient privilege of Rule 504 suggest a broadRule 508. Trade Secrets.
application of the privilege for communiaans to clergymen.

This is a depanre from the concept oficonfession as couraging technological advancement, encouraging

employed in two Alaska Rules @ourt, Civil Rule 43(h) (3) innovativeness in birseess methods, and facilitating freedom
and Criminal Rule 26(b) (4), which are superseded by th& employment by assuring an ’employer thatg a former

Rule. The broader privilege is more in line with current trend% NG . .
] . . ; mployee cannot reveal secrets to a competitod. Weinstein
ﬁeg, eF.{g.\lj{uISet 5'[04§£rgoé\/l a'nr? d R\L;\llfs ofSItE\Qd%r(])%eé?)Gl,t & M. Berger, Weinsteifs Evidence Paragraph 508 [02] (1979).
€o. Tev. Stal. » @ sc. >tat. o gevertheless, there are dangers in eogiition of such a

The trade secret privileg@#osters the public interest by -en

L%Z%%r;ﬁesisthﬁéttiin?iigz {gr tﬁoggv\?vtr?osegcrlg\i/eiofr?rresplljrilrtg ivilege. Disclosure of the matters protected by the privilege
9 9 d ay be essential to di®se unfair compdion or fraud or to

c_:onfess_ion, but_extends to all who attempt to lead righteopgveal the improper use of dg@rous materials by the party
I|ve§ with the aid and comfort of their religion and religiou asserting the privilege. Therefore, thevieige exists under
advisers. this Rule only if its application will not tend to conceal fraud

Under the privilege as phrased, the commuirigaperson is or otherwise work injusticeSee Comment, Cal. Evid. Code
entitled to prevent disclosure not only by himself but also b§ 1060 (West).

the clergyman and by eawsppers. The termftrade secrétis not defined by this rule. By
The nature of what may reasonably be considered spiritugéfinition it is limited to knowledge kil or the like relating to

advice makes it unnessary to include in the rule a specifica trade or business kept confilential by the trade or business

exception for communications in furtherance of crime or fraudor purposes of obtaining or retaining a competitive advantage.

as in Rule 503(d) (1). One useful definition of atrade secrétdescribes it as
(c) Who May Claim the Privilege. This subdivion fiany formula, pattern, device or corgtion of
makes clear that the privilege belongs to the comoating information which is used in ofebusiness and which gives

person. Howevera prima facie authority on the part of the [the holder] an opportunity to obtain an advantage over
clergyman to claim the privilege on behalf of the person is competitors who do not know or useit.

recoguized. The discipline of the particular church and thgr Restatement of Torts &7, Comment b at 5 (1939). Such
d|sf?ir<?e|rt11tessf of t:‘de fclre:trgygr][ aﬁmbﬁli'e;‘ed t? f‘m' definitions present a danger tththe privilege will be confined
sufficient safeguards for the communicatg person. too narrowly, wherea@both policy and logic suggest a broad
o concept including all business data which gives a better
Rule 507 Political Vote. competitive position and whose value is substantially enhanced
Every person has a privilege to refuse to disclose the terty secrecy 2 J. Weinstein & M. Berger, hsteirds Evidence
of his vote at a political election conducted by secret balldt 508[03] (1979).See also8 Wigmore 8§2212(3). It must
unless the vote was cast illegally. always be kept in mind however, that this privilege is not
absolute; whenever any injustice will result from its

Secrecy in voting is an essential aspedt effedive ¢ ) -V ) )
innovation, the privilege will not be recoged.

democratic government, insuring free exercise of the franchi
and fairness in elections. Secrecy after the ballot has been cadh many commeiial cases, the need for the trade secret will
is as essential as secrecy in the act of voting. Nufiirggdom be obvious and the key issue will not be whether the
of Silence: Constitibnal Protection AgainstGovernmental information will be disclosed but under what conditiofihe
Intrusion in Political Affairs, 47 Mich. L. Rev. 181, 191 most common technique is to take testimony in camera with
(1948). Consequently a privilege has long been recognized perhaps a requirement for sealed rdso This preserves
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secrecy while allowing the court to reach a decision on all thike informer. Thus, a state rementative may not claim this
facts. Other methods involve appointing a master to determipeivilege if the informer has dealt solely with federal officers.
the relevancy of the trade secret to the issues of the case @hé informant depends for protection upon the government
the degree of disclosure necessary, appoirdingndependent with which he deals directly; if the government refuses to
expert, reveahg the trade secret only to the judge or triabrotect him, no other govement can safeguard his identity. In
examirer, omitting the trade secret from the record of the casgifuations of jint enforcement by diffemt public entities, all
and disclosing to the opposing pdstyattorney but not to his of those that dealt directly with the informant may claim the
clientd 2 J. Weinstein & M. Berger, WeinstéinEvidence informer& priviege to protect their information source.
Paragraph 50,8[03] (,1979) (footnpte; omltted): The ch0|cel of Normally thefiappropriate representativéo make the claim
which protective device (or combination of devices) to use ligg;; pe government cowel. However, it is possible that

with the trial court. disclosure of the informé identity will be sought in

Usually, the problem of trade secrets will first arise duringroceedings to which the govenent entity with the power to
the pretrial discovery stage. The gient discovery rule is claim a privilege is not a party. Under these circumstances
Rule 26(c) of the Alaska Rules of Civil Procedure, whicleffective implementation of the privilegeg@res that other
allows the court to issue a protective order . . . to protect representatives be considef@gppropriated

a party or person from annoyance, embarrassment, Gpres (c) Exceptions.This section deals with situations in which

or un(_jue t}urden or expense, including onemare Of_ the_ }he informer privilege either does not apply or is curtailed.
following: é (7) that a trade secret or other confidential

research, developent, or commaial information not be (1) Voluntary Disclosur® Informer a Winess. If the
disclosed or be disclosed only in a designatedwayhe lan  identity of theinformer is dislosed, nothing further is to be
guage of Rule 508 was deliberately chosen to be Congruéﬁyned from efforts to suppress it. Disclosure may be direct, or
with Rule 26(c) (7). While the instant evidence rule extendd1® Same practical effect may result from action revealing the
the underlying policy of the discovery rule into the trial, thdnformers interest in the subject matter. While allowing the
difference in circurstances keveen the discaary stage and Privilege in effet to be waived by one not its holdee., the
trial may well be such as to require a different ruling at thiformer hinself, is something of a novelty in the law of privi

trial. lege, if the informer chooses to reveal his identity further
efforts to suppress it are scarcely fbssi See8 Wigmore
Rule 509 Identity of Inform er. §2274(2).

The rule recognizes the use of informers as an important "€ €xcetion is limited to disclosure tithose who would
aspect of law enforcement, whether the informer is a citizaffVe cause to resent the communicagion,the language of
who steps forward with infonation or a paid undercover ROviaro V. United States353 U.S. 53, 60, 1 L.Ed.2d 639,
agent. In either event, the basic importance ohguty in the 644645 (1957), since the_ disclosure otherwise, e.g., to another
effective use of informers is apparent, and the privilege ¢fW erforcement ageng is not calculated to undercut the
withholding their identity was well established at common lawPPiects of the privilege.

McCormick (2d ed.) §11; 8 Wigmore 8374. If the informer becomes a witness for the goweent, the

() Rule of Privilege. The public interest in law inter(_ests of justice in discl(_)sing his status as a source of bias or
enforcement requireshat the priiege be that of the POSSible support are believed to outweigh any remnant of
government rather than that of the witness. The rule blankets'fiere$ in nondisclosure which then remains. The purpose of
as an informer anyone who tells a law enforcement officdp€ limitation to witnesses for the government is to avoid the
about a violation of law without regard to whether the officeP©SSPility of the defendar® calling persons as witnesses as a
is one charged with enforcing therpeular law. The Rule also Means of discovering whether they are infersn
applies to disclosures to legislative investigating committees (2) and (3) Testimonyon Merit Legality of Obtaining
and their staffs, and is sufficiently broad to include continuingvidence This excegion and the followng one are drafted to
investigations. accomplish the same things that the United States Supreme

Although the tradition of protecting the identity of informersCOUrt hoped to accomplish when it approvedppsed federal

rule 510. But language of the proposeddéml Rule was

has evolved in anssentially criminal setting, noncriminal law ; o ) -
enforcement situations involving possibilities of reprisa[1avily criticized by the Commiéte on the Rules appointed by

against informers fall within the purview of the considerationg1e Alaska Supreme Court and by various persons contacted
out of which the privilege originated. or conments by the Committee. Thus, the problem areas, this

) o o L exception and the next, have been completely reworked.
Only identity is privileged; communications areot

included except to the extent that disclosure would operate alsd®Cth €xceptions provide that an initial opportunity to be

to disclose the informés identty. The common law was to the heard on a claim of privilege will be granted the parties in civil
same effect, 8 Wigmore 2374 and criminal cases, and that this opportunity will be with

. . counsel present. There is a point under both exceptions at
The rule does not deal with the question of when access\ifyjch the trial judge considers a submission by the

presentence reports made undeleska Rule of Criminal goyernment outside the presence of the parties and their
Procedure 32(c) should be denied an accused. counsel. The idea of the exceptions is to provide judicial

(b) Who May Claim. The privilege may be claimed only screeing of privilege claims without destroying the utility of
by the public entity to which the information was furnished byhe privilege.
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Both exceptions spegifthe procedures to be foWwed by the government to proteaténtity. To assure coopeian, the
the trial judge, the standards to be used in judging the privilegevernment reasonably may assuage \sumable fears as
claims, and the manner in which the record is to be preserviethg as it obtains no advantage in litigation in doing so.
for appeal. Moreover, it will be to the governméntadvantage in many

The informer privilege, it was held by the leading case, maﬁf“ses to bring forth all witnesses, |.ncIngmn_forman.ts,. who
not be used in ariminal prosecution to suppress the identity of @€ favoable testimony to offer, since this maximizes the
a witness when the public interest in protecting the flow ¢overnments chances of prevailing.
information is outweighed by the individ@lright to prepare One of the acute conflicts between the interest of the public
his defenseRoviaro v. United States, pta. The Rule extends in nondisclosure and the avoidance of umfegs to the
this balancing toriclude civil as well as criminal cases andaccused as a resulf nondisclosure arises when information
phrases it in terms of a reasdne possibility that the informer from an informer is relied upon to legitimate a search and
may be able to give testimony necessary to a fair determinatiseizure by furnishing probable cause for an arrest without a
of the issue of guilt or innocence in a criminal case or of warrant or for the issuance of a warrant for arrest or search.

material issue on thmerits in a civil case. Once the privilege |14 Supreme Court has held that informants identity
is invoked a proature is provided for determining whether thépeeq not be revealed if the only information the informant can

informer can in fact su_ppl_y tes_timony Of.S.UCh rlgtu_re_ as té)upply relates to probable cause for an arrbkiCray v.
require disclosure of his idetyi thus avoiding afjudicial llinois, 386 U.S. 300, 18 L.Ed.2d 62 (1967). This Rule

guessing ganteon the gestion. An investigatioin camerais  oqanizs the wisdom of compelling disclosure to thurt
calcdated to accommodate the conflicting interesteolved.  \,hon the governmedst proof of the circumstances under

The rule also spells out specifically the consequences of, g, evidence was obtained fails to satisfy the court that the

successful claim of privilege in a criminal case when thg,ermmengs conduct conformed to law. In light of the policy
informant has information that mighteasonably help the ¢ ihe rule to protect an informant who haéingered a

defendant on the merits. The wider range Of. p(_)ss_ible _ha”“ &‘éfendant,he rule provides for disclosuile camerato accom
the norgovernment party demands more flexibility in criminal,,qate the conflicting interests. The limited discie to the

cases when the informant has nothing to add on the merits E}Ugge avoids any significant impaient of secrecy, while

in civiI_cases.Cf. Alaska R. Civ. P. 37. It shodilbe notec_i that affording the accused a substantial measure of protection
exception (3) does not speak of a remedy for nondlsclosug\gainst arbitrary pol action.

since the remedy is obvious;e., granting the motion to ) )
suppress the evidence. Government counsel should bear in mind that the duty to

disclose exculpatory evidence to a criminal defendant is not

Obviously, the defendant will always have an angat that ¢« taq by this Rule.

it is impossible for the trial judgeotforesee alfireasonable
possibilitie® that an infomant can provide testimony helpful ; -
to the déense.Cf., Alderman v. United State394 U.S. 165, Rule 510 \[/)\/iz:;/lg;ltj):ePr|V|lege by Voluntary
22 L.Ed.2d 176 (1969). But acdepce of this argument would '
mean that the identity of many informamibo would offer no ~ The central purpose of most privileges is thenpotion of
help to tle defense would be revealed twsere that those few some interest or relationship by endow it with a supporting
who might be helpful do not go undetected. The&ecrey or confidentiality. It is evident that the privilege should
counterargument begins with the premise underlying tH€rminate when the holder by his own act destroys this
informerss privilege, which is that a grave danger may exigtonfidentialty. McCormick (2d ed.) 8§83, 93, 103; 8
when an iformant is identified. This danger requires thalVigmore 88242, 23272329, 2374, 2382390. Rule 510
many informants who might face no real danger be protecté@difies standard practice in acknowledging that a privilege
to ensure that those actually in danger are protected, andc&n be waived. It follows the approach of Rule 231 of the
suggests that the defendant should bear a burden of showidgdel Code of Evidence, Rule 37 of the Uniform Rules of
that an informant would béelpful to the defense before Evidence, and section 912 dfe California Evidence Code
identity is revealed. While the rule rejects both arguments (¥vest).See2 J. Weinstein & M. Berger, Weinsté&nEvidence
errs on the side of the defendant by providing that reasonatii@ragraph 511[02] (1979).
doubts as to the utility to the defense of an infori@ant The rule is designed to be read with a view to what it is that
testimony be decided in favor of expositig informant.See the particular privilege protects. For exale the lawyeclient
United States v. Jaskin,442 F.2d 975 (6th Cir. 19704nited  privilege covers only comnmications, and the fact that a client
States v. Lloyc#00 F.2d 414 (6th Cir. 1968). Since thecam*  has discussed a matter with his lawyer does not insulate the
era procedure takes place after some showing is made that@nt against disclosure of the subject matter discussed,
informant might be able to supply testimonyatélg to the ajthough he is privileged not to disclose the dismrs itself.
merits, it is to be expected that trial judges will require thgeeMcCormid (2d ed.) 83. The waiver here provided for is
govermment to show by affidavit or otherwise exactly what th&jmilarly restricted. Therefore a client, merely by disclosing a
informant knows about the case. subject which he had discussed with his attorney, would not
Although Rule 509 extends to all civil and crimal cases, Wwaive the applicable privilege; he would have to make
there is no reason tagpose that the govement will attempt disclosure of the communitan itself in order to effect a
to invoke the privilege improperly in circumstances where awaiver.
informant is not threaned by exposure. The rule recognizes By traditional doctrine, waiver is the intentional

that it is the informards perception of danger that often leadselinquishment of a known right. However, in the confidential
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privilege situations, once confidentiality is destroyed througf02] (1979). There has been some controversy on the
voluntary disclosure no sulmpgent ¢aim of privilege can desirability of maximizing the effects of privileges by
restore it, and knowldge or lack of knowledge of the existencalisallowing comment and inference. The Model Code of
of the privilege appears to be irrelevant. 8 Wigmog3g7. Evidence, in the comment to Rule 233, permitted both
comment and inference upon thevacation of a privilege.
Rule 511  Privileged Matter DisclosedUnder Com-  Howe\er, the better view is thdif privileges are consired
pulsion or Without Opportunity to Claim valuable enough to adopt, then they are also worth
Privi lege. effectuatingd Comments,Federal Rules of Evidence and the
- . . . Law of Privileges15 Wayne L. Rev. 1286, 137AB71 (199).
Ordinafly a privilege is invoked in order to forestall This is the aproach followed by Rule 39 of the Uniform Rules

d|sclosure._ However, under some ciraianes c_onS|derat|on %f Evidence and Section 913 of the California Evidence Code.
must be given to the status and effect of a disclosure already

made. Rule 510, immediately preceding, gives voluntary (&) Comment or Inference Not Permited. This
disclosure the effect of waiver, while the present rule coverssubdivision prohibits judge and counsel from coemting
the effect of a disclosure made under corsjpul or without Upon a claim of privége and the trier of fact from drawing any
opportunity to claim the privilegéiRule 511] is the converse inference therefrom. It is in accord with the weight of authori
of [Rule 510]. [Rule 510] deals with waiver and itsty. 8 Wigmore §8243, 2322, 2386; BarnhaRyivilege in the
consequences; [Ru|e 5]_]_] deals with msequences of Uniform Rules of Evidenc&4 Ohio St. L. J. 131, 13¥38
disclosure in the absence of waige2 J. Weinstein & M. (1963). Subdivision (a) is pbably not constitutically

Berger, Weinstei@s Evidence Paragraph 512[02] (1979). required for privileges not required to be reczgd by the
onstitution. Nevertheless, its policy is sound, firfurthers

Confidentiality, once destroyed, is not susceptible he value judments which underlie the creation of privileges.

restoration, yet some measure of repair may be accomplisl’&: _Weinstein & M. Berger, Weireits Evidence, Paragraph
by preventng use of the evidence against the holder of t 13 [02] (1979) ' '
2] .

privilege. The remedy of exclusion is therefore made availab
when the earlier disclosure was compelled erroneously or(b) Claiming Privilege Without Knowl edge of Jury.The
without opportunity to claim the privilege. value of a privilege may be gre_atly depreciated by means other
With respect to erroneously compelled thsare, the than gxpressly commeny to a jury upon the fact that it was
argument may be made that the holder should be r'equired-elxerCISed' Thus, the calling (_afwnr_less in the presence of the
the first instance to assert the privilege, stand his grou rai?yand su_bsequently excusing him aftera-:t:decon_fe_rence
refuse to answer, perhaps incur a judgmént of contempt y effe_ctlvely convey to the jury the fac'; that a privilege has

’ . L >MPL afilen claimed, even though the actual claim has not been made
exhaust all legal wourse, in order to sustain his prmlege.in its hearing. Whether a privije will be claimed is usually

However,_ this exacts of th_e ho_lder greater fortitude in the fa% certainable in advance and the handling of the entire matter
of authority than ordinary individuals are likely to possess, an tside the presence of the jury is feasible. Destruction of the

assumes unreallstlc_all_y t_hat a_judicial ref.“edy is alway rivilege by innuendo can and should be avoided. 6 Wigmore
available. In selncrimination cases, the writers agree tha

erroneously compelled disclosures. are inadmissible i 1808. This position is in accord withe general agreement
rr usly -comp Isclosures  are in ISsl N " & the authorities that an accused cannot be forced to make his
subsequent criminal prosecution of the holder, Maguir

Evidence of Guilt 66 (1959) McCormick (2d ed) E 127: Blection not to testify in the presence of the jury. 8 Wigmore

Wigmore 8§2270, and the prinple is equally sound when 2268, ?t_407' o )
applied to other privilegs. Unanticipated situations are, of course, bound to arise, and

Th nd circumstan tated basis for exclusi nimuch must be left to the distion of the judge and the
esecond circumstances stated as a basis Tor exclusion 18, 8tegsjonal responsibility of cosel.

disclosure made without opportunity to the holder to assert his
privilege. lllustrative possibilities are disclosure by an (€) Jury Instruction. Opinions will differ as to the
eavesdropper, by a person used in the transmission ofeffectiveness of a jury instrtion not to draw an adverse
privi|eged communiation, by a fam||y member participating inference from the making of a claim of privilege. Whether an
in psychotherapy, or privileged data improperly made availabigstrudion shall be given is left to the sound judgment of
from a Computer bank. The advent of increasingh@OUﬂSE' for the party against whom the adverse inference may
sophisticated  interception techniques for confidentig?e drawn. The instruction is a matter of right, if requested.

communications makes this basis for exclusioneeisly The right to the instruction is not impaired by the fact that
important. See the ReporerComment accompanying Rule the claim of priviege is by a witness, rather than by a party,
503 (b). provided an adverse inference against the party may result.

. (d) Applicationd Self-Incrimination. This subdvision is a
Rule 512 Com_m_ent Upon or In_ference From Claim departure from Proposed Federal Rule of Evidence 513, which
of Privileged Instruction. is the countgrart of Rule 512 Subdivsion (d), adopted from
Rule 512, like Rule 517Tis a rule designed to ensure that aVisconsin Statute §05.13, attempts to deal with the problem
privilege will be given its maximum effect $eeks to elimi presented when a party in a civil case claims a privilege
nate any possibility of preflice arising against the holder, against seincrimination. It provides that a party to a civil suit
which would either intimidate him into waiving his privilege,who claims a privilege against &@hcrimination may not take
or penalize him for exercising a right given to him by &a#J. advantage of subdsions (ap (c) to avoid comment and
Weinstein & M. Berger, Weinsteis Evidence Pagaaph 513 inference from his privilege claim. Sé&rognet v. Fox Valley
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Trucking Service 172 N.W.2d 812 (Wis. 1979)Molloy . consequently to bring forward evidence of capacity.
Molloy, 176 N.W.2d 292 (Wis. 1970). Ordinarily, however, the opponent must eathe objection

Although the prilege against selincrimination does not and support it.
apply to protect disclosures that might tend to establisiisone The policy of the rulefis that matters of the witness
liability for civil damages,see, e.g.,McCormick (2d ed.) opportunity for perception, knoetlge, memory, experience
§121, at 25758, the privilege not to incriminate oneself inand the like go to the weight to be given to his testimony rather
future criminal matters malye raised in any judicial proceed than to his right to testify. Commissiorer& Note to Uniform
ing, see e.g., McCarthy v. Arndstei266 U.S. 34, 69 L.Ed.2d Rule 17 (1953). But the rule recognizes that some witnesses
34 (1924). While comment on a defendansilence in a should not be permitted to appear before the trier of fact
criminal proceeding is proscribed by the conitity, Griffin v.  because their testimony is entitled to no coargton.

Califomia, 380 U.S. 609, 14 L.Ed.2d06 (1965), comment in Federal Rule 601 states tm]\/ery person is Competetll

other settings is not barred by the constituti@axter V. e 5 witness The drafters may have held the view that all
Palmigiano,425 U.S. 308, 47 L.Ed2d 810 (1976). The positionjinesses are capable of being understood and able to
taken by this rule protects civil litigants from being disad ngerstand the meaning of an oath, or they may have assumed
vantaged because an opposing martynvocation of he  yhat other rules would screen out those persons deemed to be
privilege  against seldincrimination suppresses  relevantin.,npetent by Aaska Rule 601See, e.g.Federal Rules 403
evidence. The party claiming the privilege retains protectiofy, 03 K. Redden & S. Saltzburg, Federal Rules of Evidence
against government prosecution but cannot insulate himsglf 5| 26869 (2d ed. 1977)See also United States v. Killian,
from civil liability. See Baxter v. Palmigiano, icat 425 U.S., 554 F 24 1268 (5th Cir. 1975). Alaska Rule 601 is clear on its
426430 Brennan, J., dissenting). This rule does not addregg.. |t provides a dict approach to the problems of degl

the subject of continuances in civil cases to accommodatev\ﬁith young children and with older persons whose ctiomj

partyé desire to remain silent in a criminal prosecution but hether permanent or temporary, raises tiges about their
testify in a later civil case. Such continuances are possm&%pacity to assist the trier of fact. '

under Alaska R@ of Civil Procedure 40. Because a criminal ) ]

defendant has a right to a speedy trial, criminal cases often will The Rule rejects any argument that one who is untble
be disposed of before related civil cases as a matter of courdgderstand the duty to tell the truth may still present evidence
An uncomfortable situation might arise when no criminafhat a trier of fact could use to support a judgment. It also
prosecution is pending @ven contemplated but testimony in aréquires exclusion of a witness whose expressions cannot be
civil case might lead to a prosecution. This rule allows ¥nderstood by the trier of fact, thereby insuring that leading
comment on the invocation of a privilege andrpiés adverse guestions do not serve to put words in an uncommuiiea
inferences to be drawn despite the attendant discomfort. SoWgnes®s mouth that may not accurately express the
of the policies of the privilegera concededly disserved, but knowledge possessed by the witness.

such dissasice must be balanced against fairness to civil Like former Alaska R. Civ. P. 43(g) (1), Rule 601 has no
litigants who need the evidence suppressed by the privilege. provision resembling a Dead M&mAct.

This rule does not address the question of wdreth is
constitutionally permissible for the govenert to bring a civil Rule 602 Lack of Personal Knowkdge.
action before a criminal action in order to put the defendantto Rule 602 copies Federal Rule 602, stating the

the choice of costly silence or possible incrimination. WheQncontroversial requirement that unless a witness is an expert,
the gOVGrment is plalntlff in both aCtiOﬂS, the balance Stl’UCl{n which case he is subject to the pmns of Rule 703,
here is more tenuous. Whetheisitonstitutonal remains to be discussed infra, a witness must have personal knowledge of t
decided if the issue ever arises. matters about which he testifies. The fact that new Rule 701
allows a lay witness to testify in opinion form does not
ARTICLE VI. WITNESSES undercut the requirement of personal knowledge.

Rule 601  Competency of Witnesss fiiT]he rule requiring that a witness who testifies to a fact
' which can be perceived bthe senses must have had an

Rule 601 is similar to former Alaska R. Civ. P. 43(9) (1bpportunity to observe, and must have actually observed the
which it supesedes. It is almost idenél to Rule 101 of the facty is afimost pervasive manifestationf the common law
Model Code of Evidere and Uniform Rule 17 (1953). The jpsistence uporfthe most reliable sources of information.
C_omment to the Model Co@eRule outlines the way Rule 601 pcCormick (2d ed) 80, at 19. These foundatio
will work: requirements may, of course, be furnished by the testimony of

When there is a dispute concerning a peiscapacity the witness himself; hence personal knowledge is not an
to be a witness, the judge must detere whether the absolute but may consist of what the witness thinks he knows
proposed witness can express himself wstaadably and from personal perception. 2 Wigmoré80. As long as there is
understands his duty to tell the truth. The opponent has theéme evidere that the witness has personal krenge, the
burden of seeing that the question is raised and that there@irt must let the jury decide whether or not the witness is
evidence before the judge which would justify him inreally knowledgeable. If the jury believes that the witness has
finding incapacity. The appearance of the witness or hig0 personal knowledge, it will disregard his testimony. The
condud in court may be such as to impel the judge to raiseourt may reject testiony of a witness if it finds that no trier
the question and to lead him to treat the appearance @rfact could reasonably believe that the witness has parson
conduct as persaswe evidence of incapacity, andknowledge of the matter. The court may receive the testimony
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conditionally, subject to evidence of personal knowledge beirgf the difficulties faced by certain religious or other sects
later supplied in the cose of trial. Rule 602 is in fact a should be alleviated. Wiesses should not be barred from
specialized application of Rule 104(b) on conditional relevartestifying because of their religion or the lack of it.
cy.
This rule does not govern the situation of a witness WhBuIe 804.  Interpreters.
testifies to a hearsay statement as such, if he has personafhis rule builds upon former Rule 43(g) (2) of the Alaska
knowledge of the making of the statent. Rules 801 and 805 Rules of Civil Procedure which provides that when a witness
would be applicable. This would, however, prevent him frordoes not understand and speak the English language, an
testifying to the subject matter of the hearsay statement, asihtrpreter shall be sworn to interpret for the Limited English
has no personal knowledge of it. Proficient individwal. Also, the Alaska Court System will
If a police officer, for example, testifies that theProvide an interpreter to a person who is deaf, mute, or
defendant confessdd murdering a spouse, the evidence i@thérwise unable to effectively communicate because of a
admissible, assuming that the confession is voluntary prsmal disability. The |nt¢rpreter must be qualified and sworn
course, even though the officer is not personalli)ke any other expert witness. Thilaska C(_)qrt S_ystem
knowledgeable about the murder. The officer is saying iprovides and pays for interpreters under Administrative Rules
effect; fiDeferdant claimed responsibility for theurdero 6 and 6.1.
He has personal knowledge of what the defendant said. TheOn|l y t he interpreteros oath di
officer cannot sayiDefendant commied the murded,since  with other witnesses: the interpreter swears or affirms that he
he does not know this to be true. He only has personat she will interpret accurately, cotepely, and impartially,

knowledge of what he heard. using his or hers best skill and judgme®ee, e.g., Oath Book
K. Redden & S. Saltzburg, Federal Rules ofdevice Manual Il (TF-231).
245 (2d ed. 1977). Edi t or 6 /0 2020, tthe :coomentary was updated to

The reference to Rule 703 is designed to avoid any questifiifled that the Alaska Court System provides and pays for
of conflict between the present rule and the provisions of thi{terpreters under Administrative Rules 6 and 63ee

rule allowing an expert to express opinions based on facts dfministrative Bulletin 82 addressing interpreter fees. The
which he does not have personal knedge. commentary was alsopdated to reflect current terminology

. . and the current interpreterds oa
Nebraska, New Mexico and Maine have adopted Federal P

Rule 602 verbatim also. Rule 605 Competency of Judge as Witness.

Rule 603. Oath or Affirma tion. This rule eliminates the possibility that a judge who is
. . . presiding at a trial may be called to testify at the same trial.
Rule 601 requires that a witness be capable of undemsgandThere are two concerns derlying this provision. (1) Someone

the duty to tell the truth. This rule requires the witness tHTUSt rule on ObjeCtionS while the judge is teStlfylng (2) The

express a willigness to undertake that duty before testifyin%-ury may favor the side with whom the judge is idéed.

The pupose behind requiring an oath or affirmation is t ] ) . .
ensure that every witness gives accurate and honest tegtimo ~ 1he first concern is largely a pragmatic one focusing on the
L rocedural questions that would bkely to arise when the
In earlier times the purpose of the oath, to deter falj)

fidge abandons the bench for the witness stand.
testimony, became overstaded by a second use: to exclud g

qualified witnesses who were not diroped religious The second concern involves the potential mhie! to the
persuasions and who, therefore, were morally incapable BRIty against whom the presiding judge testifies in that the jury
truthtelling. However, may believe that the judge is aligned with the partpéd by

. his testimony. The possibility that the jury may perceive
It came gradually to be perceived that the use of thg,yiality on t¥1e part I[())f a judé]/e is of suffiJcignt mggr?itude to
oath',. not to increase testimahefficiency, but to equude prohibit any judicial comment on the evidence. The possibility
qualified witnesses, was not only an abuse of its trUg¢ taimess when the judge is a witness also is sufficient to
principle, but also a practical injustice to suitors who need quire a broad rule to control behaviG@eeReport of the
such testimony. This injustice is clearly enough seen tOdaé'peciaI Commtee on the Propriety of Judges Appearing as

but its perception was naturally slow in domso long as in - wineses, 36 A.B.A.J. 630 (1950); Annot., 157 A.L.R. 311
the communiy at large the profeson of belief in deism or (1945).

atheism was assm@ted closely with the notion of moral-de o ) . »
fects. Nothing in this rule prevents a judge from testify at a

) trial or proceeding at which he is not the présigdjudge. For
Wigmore §1827, at 414. example, the trial judge is sometimes called to testify about the

This rule permits affirmation by a witness as an alternativevents of an earlier trial in a habeas corpus proceeding. This is
to swearing an oath. & alternative was provided for in especially necessary where the attack on the cowicomes
Alaska R. Civ. P. 43(d), superseded by this rule, and has bearthe form of an attack on the actions or motives of the trial
generally recognized throughout the United Stat8ge judge. The danger of prejudice largely disappears where a trial
Uniform Rule 18 (1953); Kansas Rule -8@8; New Jersey judge testifies at a collateral proceeding since another jurist
Rule 18; Nebraska Rule Z03; Maine Rule 603 fosimilar presides.
provisions. By permitting affirmation as well as an oath, many
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The second sentence of the rule indicates the irapoeof the Federal Rule after which itmsodeled, limits irpeachment
this incompetency rule. No objection need be made in orderad jury verdicts to inquiries about extraous prejudicial
preserve the point. In part, this stems from the belief that amformation and outside influences which may have been
immediate objetion raised against the trial judge who decidesmproperly brought to bear upon any juror.
to testify may prejudice the objecting pastychances of

obtaning a fair trial. This follows New Jers@yRule 42 rather gigayits @ testimony impeaching verdicts include protection
than Unlform Rule 42. as promulgqteq In 1953’. ‘.Nh'CI?)f jurors against annoyance or embarrassment, freedom of
prevented a judge from simultanetyestifying and presiding yejineration, and finality of verdicts. Allowing inquiry into the
only. 'f. a party ijected. The W'Sd,om, of dlsqu.ahfymg thepental opertions and emotional reactions of jurors in reaching
presiding judge is sapparent, the likelihood of inadvertent, given verdict wuld invite constant review as a result of

judicial error Is 0 Iqw, and ‘h‘? dilemma facmg Fhe ‘Tﬂtome@émpering and harassment. Moreover, even without pressure
who would like to object to testimony by the presglofficer 1, consel or litigants, many jurors are likely to have second
is so real, that no violations of this rule will be tolerated. thoughts about their verdicts after they are excused by the
) Court and the influence of fello jurors dissipates. Such
Rule 606  Competency of Juor as Witness. second thoughts might cause jurors to question their verdicts if
(a) At the Tri al. At common law a juror otharise qualified permitted to do so. Yet these policy reasons are not promoted
as a witness was not rendered inpetent because of his by a blanket prohibition against inquiry into irregularities
position on the jury although there is a fiimh of authority as  which occur in the jury process when siiglegularities result
to whether a juror may remain on the jury afteritgstg. from prejudcial extraneous information or influences injected
Uniform Rule 43 (1953) resolved the dispute by prohibitingnto or brought to bear upon the deliberative process. If the
testimony of a juror altoge#in. This rule, like the Federal Rule judicial system is operating properly, such inquiries should
after which it is modeled, follows the lead of the Uniform Rulgarely be necessary. Failure to examine thatikedly few cases
and adopts the view that participation in a trial as mess that may arise would permit injustices to go uncorrected
compromises the impartiality of a juror sitting as factfinder irwithout reason.

The policy reasons underlying the exclusion of juliors

that trial. This view is very similar to the position artated in  The |ine between what is the proper subject of subsequent
Rule 605, which bars a trial judge from testifying in a trial innquiry and what is to be insulated from review is a fine one.
which he presides. The federal decisions have sought to protiee components of

The second sentence of subision (a) departs from Federal deliberation, including arguments, statements, discussions,
Rule 606 which provides that should a juror be called to testiffpental and emotional reactions, votes, and any othéurésa
the opposing party shall be afforded an opportunity to objeof the process. Alaska cases draw similar lines between
out of the hearing of the jury. This is very different frompermissible and impermissible inquiry. Like most federal
Federal Rule 605 which provides thaten a judge is called as courts before the adoption of the Federal Rules, Alaska law
a witness, no objection is needed to preserve a claim of errgenerally provides that a juror cannot impeach a verdict by
The Advisory Committe® Note to Federal Rule 606 testimony or affidavit, but it recognizes exceptions.
distinguishes the two rules on the ground that when a juror is Exceptions to the general rule have been made and it
called to testify, the judge is not sovaived as ¢ call for has been held that the tymsf misconduct which may
departure from the usual pripées requiring an objection to be  jmpeach a verdict is fraud, bribery, forcible coercion or any
made. Alaska Rule 606 rejects this distinction and recognizeSyther obstruction of justice. Whether the verdict should be
that any objection to the competency of the factfinder called to get aside and a new trial ordered rests in the soundiitiscre
testify might jeopardize the integrity of the fantling process. of the trial judge, but generally the verdishould stand

Under the Federal Rule, only after the witdessme is called  ypjess the evidence clearly estal#iska serious violation of
is the objection raised. The other jurors may suspect that if thethe juros duty and deprives a party of a faiatri

witness does not testify it is because counsel has objected.
Jurors are less likely to be able to urstend wly they cannot West v. State409 P.2d 847, 852 (Alaska 1966). The effect of

testify than are judges: this rule is designed to eliminate ti{siS @Pproach is to restrict inquiry into the deliberatiohshe

need for jury speculation. If voir dire is handled carefullyl!™Y and to permit inquiry into extraneous matters.

counsel should be alerted to situations in which a potential This rule reflects the same spirit as the decided cases. For
juror could develop into a witness later in the trialacounsel example, exposure of some jurors in the jury room to a
should be able to disqualify such pdiahjurors. There is no newspaper article concerning the case has been viewed as an
reason to expect that this rule will be unduly burdensome fexception to the geeral rule against impeachme8te Watson

trial lawyers and there is no need to tolerate any possibility that State 413 P.2d 22, 24 (Alaska 1966). This falls within the
the integrity of the factfinders will be compnised. contenplated interpretation of the language of this rule as

(b) Inquiry Into Validity of Verdict on Indict ment. flextraneous prejudicial informatian.

Generally there has been agresmt among common law  This rule does not purport to set out the sulistargrounds
jurisdictions that the mental operations and the emotionetquiring verdicts to be set aside for irrkgity. It does
reactions of jurors during the deliberative process should nattempt to define the guidelines concerning the competency of
be the subject of lateinquiry. There has been subdiah jurors to testify as to those grounds. Can a verdict be
disagreement as to whether a juror should be able to impeacimpeached if a juror has falsely denied bias or prejudice glurin
verdict in which he participated by testifying about othewoir dire? See Poulin v. Zartmarg42 P.2d 251, 264 (Alaska
matters.See8 Wigmore 88352, 2353, 2354. This rule, like 1975). Hard cases remain and must be decided with policies
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underlying the rule in mind: to insulate the deliberative processipport evidence respond to the impeaching fdidthe
and to promote finality of verdicts while not foreclosingrehabilitating facts must meet a rpeular method of
testimony & to the extrinsic forces erroneously injected intdmpeachment with relative directness. The wall, attacked at

the process. one point, may not be fortified at another and distinct piint.
McCormick (2d. ed.) &9, at 103. This by no means meant to
Rule 607  Who May Impeach or Sugport. say that impeachment by showing a cotigit of a cime, for

xample, could be sponded to only by evidence that the

itness was not guilty of that crime. What is meant is that the
Insinuation to which the attack is directed must be addressed
by the support evidence. For example, the ground for
disbelievhg a witness afforded by prior conviction of a crime
‘{ﬁ the suggestion of a general readiness to do evil; evidence of

e witneséreputdion for veracity would generally be relevant
meet this attack, as noted by Justice Holme&énmts v.

(@) Rule 607 follows both Federal Rule 607 and existin
Alaska authorities in rejecting the wooden common law rul
that a party may not impeach his owitness.See Beavers v.
State,492 P.2d 88, 91 (Alaska 1971)phnston v. State489
P.2d 134, 137 (Alaska 1971), aHdbbs v. State359 P.2d 956,
966 (Alaska 1961). Rule 43(g)(11) [a] of the Alaska Rules
Civil Procedure, which this rule supersedemviled that a

party could impeach his own witness with evidence of a pri ]itchburg R.Co., 137 Mass. 77 (1884). Whether a particular

inconsistent statement. Rule 26(a) of the Alaska Rules & of subport evence is relevant to a particular mode of
Criminal Procedure extended this provision to criminal trialsy P PP P

o A . Impeaciment cannot be delineated by an inflexible rule;
ﬁ; S:mgz;grr\mgs'\?v?tr:zs?vgyRL#]iasr?s(a)of(l)hiznodvgggsﬁir(])ﬁ@yThu@eCiSionS must be left to the discretion of the court for

R . . : . Caseby-case consideration. Sucdecisions are extremely
ﬁ\;a;tﬁs%o?hcy toward irpeachment is basally unchanged factspecific, depenidg, inter alia on the vehemence of the

attack, the nature of the impeaching evidence, and the nature of
Rule 607 recognizes that a party should not be held to vouge support evidence proffered.

for the trustworthiness of his witnesses since he rarelyahas
free choice in selecting them, and further recognizes that Ryle 608 Evidence of Character and Conduct of
deny the right to impeach is to leave the party at the mercy of Wit ness.

the witness and the adversary.
y (a) Opinion and Reputation Evidence of Chaacter. Rule

_Ifthe truth lies on the side of the calling party, but theiga(q) states the general proiosi that character evidence is
witnesss character is bad, the wetss may be attacked by o1 admissible for the purpose of proving that a person acted in
the adversary if he tells the truth; but if the witness tells onformity theraith. That rule is subject to several
lie, the adversary will not attack him, and the calling partysyceptions, one of which ilevant here: character evidence

under the rule [forbidding impeachment] cannot. Certainly it 5y he admissible if it bears upon the credibility of a witness.
seems that if the witness has been bribethtmge his story, This rule develops that exception.

the calling party should be allowed to disclose this fact to

the court. In accordance with the bulk of judicial authority, the inquiry

) is strictly limited to character for truth and veracigjtrer than
McCormick (2d ed.) 88, at 75. allowing evidence as to character generally. The result is to
Instead of classifying a witness as belonging to one parisharpen relevary, to reduce surprise and confusion, and to
Rule 607 fimakes the witness the witness of the court as raake the lot of the witness somewhat less unattracBee.
channel througtwhich to get at the truth.Comment to Rule McCormick (2d ed.) 84 and the Reporté&r Conment
20, Uniform Rules of Evidence, Vol. 9A ULA 607 (1965). accompanyig Rule 404(a)fAttacking a witnescharacter is
often but a feeble and ineffiace contribution to the proof of

Nothing in this or any other rule specifically bars . . . . .
9 y b y g issue; and its drawbacks appear in their most emphasized

impeachment by presenting extrinsic evidence on a collatef : N
issrsje. The Worzfgollaterabghas SO0 many eanings that it orm where the broader method of attack itowakdd 3
tends to be confusing. Rule 403, in providing that evidencdigmore §923, at 728.
may be excluded if the time required for its presentation is not Character evidence in support of credibility is admissible
warranted by its probative value, will permit exclusion ofonly after the witnesscharacter has first been attack&ee
impeacment evidence that sheds little, if any, light the Rule 607(b). This is also in accord with the common law rule.
credibility of a particular witness in a particular case. McCormick (2d ed.) 89, at 105; 4 Wigmore §104. Opinion
SeeMaine Rule of Evidence 607, Nebraska Rule6®?, °©f reputation testimony to the effect that the witness is

Nevada Rule 50075 and New Mexico Rule-2607 for untruthful specifically qualifies as an attack as would evidence
provisions similar.to SL,deiViSiOI’l () of conviction of crime. Whether character evidence should be

admitted to meet other forms of attack is, as the Reg@®rter

(b) Subdivision (b) recognizes generally thight of a party comment to Rule 607(tsuggests, best left to the discretion of
to rehabilitate a witness whose credibility has been attacked. the trial judge who has Rule 403 for guidance.

Support evidence is not permitted until credibility has been () Specific Instances of Coduct. This rule allows inquiry

attacked; its function in the adversary system is to serve asng specific acts of conduct of the primary witness in order to
counterblow, and such a blow is not to be struckil an  probe the knovddge of a charéer witness on

opposing party takes the off&ive. crossexamination. The conduct inquired into must be

A second basic limitation imposed by the requiest that reasonably calculated to reflect on the primary witdess
support evidencéimeet an attagkon credibility is that the truth-telling capacity. A sound exercise of judicial discretion is

45



Rule 609 ALASKA COURT RULES

required here to resure that crosexamination focuses on peachment on the basis of any other conviction, if the crime
credibility, not on the general character of the witnesswas punishable by death or imprisonment inesscof one year
Determining whethr a character witnedgpinion or reputation in the jurisdiction in which the witness was convicted and is
testimay is based on knowledge of the primary witidgs®r more probative than prejudicial.

conduct may be very influéial in assessing the credibility of | jiing admissibility to convictions involving crimes such
the testimony. Théeading case on the general issue of testingg perjury, fraud, forgery, false statent, and other crimes in
reput_aion or character witnesses for knowledge of specifipne nature of criman falsi sharpens the inquiry aadsures that
acts isMichelson v. United State335 U.S. 469, 93 L.Ed. 168 prior convidions are not used as evidence of the general
(1948). charater of the witness in contravention of Rule 404 and 405,

Rule 607(a) permits either party to impeach a witness. Thimit are used properlie., to impeach credibity. SeeUniform
rule, however, lirits inquiry into specific acts when testing theRule 21 for a similaprovision.

knowledge of character witnesses to cresamination. The This rule does not govern the competency ohesses or

rationale behind the limitation is to bar the direct examingf,qrate to disqualify anyone on the basis of prior convictions.
from the inquiry whemimpeachmerit of onés own witness

becomes a disguise for usingesific acts to prove character Federalcourts have divided on the question whether larceny
rather than the required reputation or opinion evidenc€ffénses qualify as crimes involving distesty or false
Because a party does have a choice as to character witneséggmentsin Lowell v. State574 P.2d 1281 (Alaska 1978),
the need to impeach such witness by inquiring into specifff€ supreme court held thaflarceny and embezzle
acts should not arise. This rule follows AlasR. Civ. P. 43 (g) Mene disclose the kind of diresty and unretibility which
(11) [a], superseded by this rule. bear upon the veracity of persons perpetrating those ctimes.
. L (Footnote omied) It must be remembered, however, that the
The second sentence of this subdivision bars the use gk, i,qge must strike a balance between probative value and
evidence of specific incidents to impeach or support tI(};zejudicial effect. Hence, the fact that the trial judge may admit

cred|b|I|t3|/ of all witness, unlesg otherW|se|prg\(/)|ged in a rule 9§ ey convidions for inpeacment purposes does not mean
court or legislative eacment. See, e.g.Rule (prior con  ¢,ch convictions mudte admitted.

viction), Rule 613 (inconsistent statement and bias). This
follows Alaska R. Civ. P. 43(g) (11), supereedby this rule, One federal court noted that
and a trend in some jurisdictions to prohibit impeachment by [e]lven the courts that reject the view that stealing,
fibad acte other than criminatonvictions. This is consistent  without more, involvesidishonesty that bears upon a
with Rule 405 which forecloses use of evidence of specific witnes$s veracity recognize that modern theft statutes may
incidents as proof of character unless character is an issue irencompass criminal conduct that does ndit viathin the
the caseSee alsdUniform Rule 22(d); Kansas Rule @22, gambit of Rule 609(a) (2) [federal equivalent of Alaska Rule
for similar provsions. 609(a) (2)], for a theft conviction may well be based on
This subdivisio departs from the Federal Rule which fraudulent or deceitful conduct that would previously have
permits evidence of specific instances of conduct, if probative P€€n prosecuted as larceny by trick, embezzlement, or the
of the trait of truthfulness or untruthfulness, to support or t@kingof money by false pretenses, etc. Accordingly, these
attack a witnesscredibility. The Federal Rule was adopted Courts have adopted the rule that, when the statutory offense
with little debate or attentioalthough it expresses what was Of which the witness was convicted does not require proof
previously a minority view among the federal circuits. By Of fraud or deceit as an essential element of the crime, a
eliminating this type of evidence, the need to protect witnessesPrior conviction may beadmitted under Rule 609(a) (2)
against waiving their privilege against siitrimination when  [féderal equivient of Alaska Rule 609(a)] if the proponent

examined with respect to matters rigigtto credibility is also ~ Of the evidence bears the burden of showing that the
eliminated. conviction firested on facts warranting the disksty or

- N _ false statement descriptian.
(c) Admissibility. Because crossxamination concerning

what a witness has heard or knows can be highly prejudicianited States v. Papi&60 F.2d 827 (7th Cir. 1977jccord,
this subdivision assures that before unfair questions are aske@ited States v. HayeS53 F.2d 824 (2d Cir. 1977).
the trial judge is able to scre¢inem out. The balance here is Presumably, a party who successfully bears the burden of
the same as under Rule 403. showing that a crime, which on its face would not indicate
dishonesty or false statement, involved theeiteenvisioned
Rule 609 Impeachment by Evidence of Comiction by the rule will be able to qualify a prior conviction for
of Crime. impeachment use.

(a) General Rule.In every common law jurisdiion some In Lowell v. State, suprathe supreme court rejected the
prior criminal convitions may be used to impeach theargument that any use of prior cortidns to impeach a
credibility of a witnessThis subdivsion, identtal to Alaska R. criminal defendant is fundamiatly unfair. But the court
Crim. P. 26(f) (1) which it supsedes, allows prior convictions emphasized the limited nature of the impeachment evidence
to be used for ipeachment purposes only if the crimepermited by the predecessor Criminal Rule and the balgnc
involved dishonesty or false statent. Favored by the House test included in the rule in concluding that it was fair and that it
of Representatives, this limiion was rejected by the Senatedid not impermissibly burden the defendantight to tetify.

The Federal Rule reflects the Senate view; it permits allhe new rule should receive the same approbation.
impeaciment that this subdision would permit plus im
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(b) Time Limit. The five year time limit set forth here is procedure in a given case is on thetypaelying upon the
an attempt to balance compet corcerns: concern, on the one pardon or other procedure to prevent impeachment.
hand, for both the privacy of witnesses and the acute danger of(e) Juvenile Adjudications. Most jurisdidions are in

prejulice when a partitness is impeached by a prior geqorg that evidence of juvenile adjealions is generally

conviction, and, on the other hand, the need for the trier of fagt, ymissible SeeAnnot.. 63 A.L.R.3d 1112 (1975). The state
to know whether a witness previously has de.‘?'“m'ed has aninterest in preserving the confidentiality of juvenile
dishonesty in order to fairly assess the credibility of they;,gicgions of delinquencySeeAlaska Childreds Rule 23
witness. An assumption undgirig the time limit is that older and AS 47.10.080. Some of the policy considerations are akin

convict!qns are .Ies.s probative t.han more recent ones iy, underlying the exclusion of adult convictions after the
determining the likelihood that a witness will tell the truth. Thegq,ance of aertificate of rehabilitation.

rule specifically provides that convictions that are more than o )
five years old are stale and genbralre not very probative of  This subdivision, based on Federal Rule 609, reizeg that
the credibility of a witness. While any time limit is arbitrary, aln certain cases the strategic imamice of a witness may be so

five year limit was recognized by Alaska R. Crim. P. 26(f) (2))9reat and the prior adjudication so probative on the issue of
supeseded by this rule. credibility that the interests géistice require admissibility of

o the adjudication.
We assume that the ten year limitation of theppezd ) .
Federal Ruls of Evidencé is not of constittional import ~ The United States Supreme Court,Davis v. Alaska415

and that Alask@ five year limitation is constitutionally Y-S 308, 39 L.Ed.2d 347 (1974), ruled that the &ateerest

valid. In partialar cases, of course, the trial courts may se@ Preserving the confidentigt of juvenile adjudications had

fit to relax the prohibition where the accuéedight of [0 give way to tk defendas interest in introducing edence

confrortation so reuires. of the prosecutio® key witnesSprobatiorary status to show

bias. The sixth amendméatconfronation clause requires that

Gonzales v. Staté21 P.2d 512, 515 n.5 (Alaska 1974). the defendant be given the chance to cessnine witnesses

The second sentence of this subdivision provides the trig a meaningful wayAlthough evidence of bias is especially
judge with the necessary discretion to ignore the time limit inompeling, there may be other cases where the Constitution
the interest of justice. There may be cases, for example, requires that a defendant be able to impeach the credibility of a
which the acuseds right of confrontation will override the key witness by introducing evidence of prior juvenile
five year limitation. Except in rare cases where limitingadjudications. The second sentenok this subdivision is
impeachment as to prior convictions threatens to deny a partyvatten with those cases in mind. It also recognizes the
fair trial or to infringe upon a constitutionally protected right,possibility that there may be civil cases in which evidence of a
the time limit slould be respected. prior juvenile adjudication may be required in order to prevent

(c) Admissibility. As noted earlier, evidence of prior 9"ave injustice.
convictions may be espially prejudicial when a party takes (f) Pendency of Appeal. Where an appeal from a
the stand and is impeached. Prejudice is also likely whencanviction offered to impeach a witness is pending, the trial
witness who is closely idefiigd with a party is impeackeby judge faces a dilemma: if the conviction is not admitted the
prior convictions. In these and other cases when there is a rpaly may believe a withess whose credibility would be suspect
danger of prejudice, the court shall weigh the danger agairikthe conviction were made known, and if the cotigit is
the probative value of the evidence, and if the danger &lmitted but is reversed on appeal a new trial may be
greater, shall rule the evidence inadntiksi To permit claims necessary. The more important a witness is to the case, the
of prejudice to be raised before the jury learns of a convictiomore difficult the dilemma. One escape is to pose the trial
the judge shall be advised of the existence of the convictiaf a case until the appeal of the prior conviction is determined.
before it is used as impeachmentdevice. When this is not practidale, the court must focus on the
probative value of the prior conviction, the likely prejudicial
Rehabilitation. At common law, he effect of a pardon, effect of the. conviction, alternative impeachm'ent' devices that
whether conditional or uncditional, geneally is not to may be available, and perhaps even on the likelihood that the

preclude the use of the conviction for the purpose difior convction will be reversed.

impeaching the creblility of the witness who was convicted Smith v. Beaver§54 P.2d 1167 (Alaska 1976), makes clear
and padoned.SeeAnnot., 30 A.L.R.2d 893 (1953). Althohg that the same limitations apply to a direct examiner
pardons may reinstate many of the civil disabilities accempanpeaching his own witness as to a crezaminer.

nying a conviction, they do not presuppose rehtaitidtin or

innocence. This subdision renders edence of a conviction Rule 61Q Religious Beliefs or Opirions.

that has been the subject of a pardon, annulment, certificate Ohule 610 copies FederaluR 610 in provithg that a

;ecr;br:l't?r']?g(’j gr 2nsr$(()]vL\j/Ii\r/1aleg1E iﬁ:%cceedn%rg O'?amfi"t'faﬁowitnesfs religious beliefs or lack of them may not be used to
P y Y Uttack or support his credibility. While this sort of evidence

Absent specific prqc.:edlures entailing flnqlngs as to th ay bear some relevance to credibility it is not highly proba
innocence or rehabilitation of pardoned witnesses, pardoH\?e and often is capable of creatingfair jury bias for or

E\lljagllignct:otr?stti?t?onau,gﬁgillec%mgéﬁgorl:p201n atr?g A?So v?()a?r)ngor Ot%against the witness. Moreover, it is highly personal information
! ’ ==~ ~and should not be inquired into without a good reason for

are not prima facie evidence of innocence or rehabilitatior. . . o -
The burden of demaitrating the rationale for a pardon or othe:'Be“eVIng that it will aid in accurate factfinding.

(d) Effect of Pardon, Annulment, or Certificate of
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As the Advisory Committee on the Federal Rules observedpwever, any inquires beyond the scope of the direct must be
while the rule forecloses inquiry into the religious beliefs ononleading questions. If no such limitations were imposed on
opinions of a witness for the purpose of showing that hikie form of crosexamination, counsel might be tempted to
character for truthfulness is affected by their nature, an inquiguestion the witnessnomatters that properly belong in his
for the purpose of showing interest or bias because of themcisein-chief, solely to take advantage of the ability to ask
not within the prohibition. Thus disclosure of affiliation with aleading questions.

church which is a party to the litigation would be allowable g o 611(bj i ; ; :
. . provision that the judge may in the interests of
under the ruleCf. Tucker v. Reilf7 P.2d 202 (Ariz. 1938). justice permit inquiry into new matters on cr@ssmination is

Maine, Nebraska and New Mexico have identical provisiondesignedfor those situations in which the result otherwise

in their rules of evidence. would be confusion, complication, or protraction of the case,
not as a matter of rule but as demonstrable in the actual
Rule 611  Mode and Order of Interrogation and development of the particular case.
Presention. (c) Leading Questions. Subdivsion (c) conformsto the

(a) Control by Court. Subdiviion (a) mirrors Federal Rule traditional view that the suggase powers of the leading
611(a). The Advisory Committée Note on that subdivision questions are as a general proposition simeble. The rule
comprises the bulk of this canent. recognizes the traditional exceptions to this proposition. Undis
1puted prelimnary matters may be speedily edistied by

. Spelllng out (_jetalledules to govern Fhe mo_de and Qrder .Oleading qguestions. The withness whose memory has failed may
interrogating witnesses and presenting evidence is neither

desirable nor feasible. The ultimate responsibility for th&c assisted by them. In the case of the witness having difficulty
. . ) P nity tor ommunicating, either because of imméfuor a disability,
effective working of the adversary system rests with the judg

s . %ading quettons can be bengfial in eliciting cogent
;’tr;;nrule sets forth the objectivaghich he should seek to testimony. Inthe case of the witness who is hostile, unwilling

or biased, leading questions may be necessary to get at the
Item (1) restates in broad terms the power and obligation afith. The phrase of the ruléwitness idenfied witho an
the judge as developed under common law principles. It covesgiverse party, is dggned to enlarge the category of witnesses
such concerns as whether testimony shall be in the form ofraated as hostilsubject to the discretion of the court.
free narrative or responses to specijuestions, McCormick
(2d ed.) &, the order of calling witnesses and presentingd

evidence, 6 Wigmore $867, the use of demonsiwe his own witness. Item (4) recognizes that leading questions
evidence, McCormick (2d ed.) &9, and the many other may be a permissie method ofimpeaching a witness

guestions arising during the course of a trial which can t}e

solved onlv by the iudd common sense and fairness in view estimony. Of course the court should be vigilant in confining
y by the judgs the use of leading questions to truteatpts to impeach. This
of the particular circumstances.

is most easily accomplished by permitting leading questions
Item (2) is addressed to avoidance of needless consumptigiily when they are part of an attack on testim previously

of time, a matter of daily concern in the disposition of cases. éicited from the witness by the direct examiner.

companion piece is found in the disivetvested in the judge

to exclude evidence as a waste of time in Rule 403.

Closely related to items (2) and (3) is item (4), which was
ded in response to Rule 607(a) allugva party to impeach

The rule presumes that leading questions are a proper part of
crossexamination. The purpose of the qualification
ltem (3) calls for a judgment under the particulafiordinarilydin this subdivision is to furnish a basis for denying
circumstances whether interrogation tactics entail harassmené use b leading queions when the crossxamination is
or undue embarrassment. Pertinent circumstances include #iéssexamingion in form only and not in fact, as for example
importance of the testiny, the nature of the inquiry, its the ficrossexaminatio® of a party by his own counsel after
relevance to credility, waste of time, and confusion. being called by the opponent (savoring more of redirect) or of
McCormick, (2d ed.) 82. an insured defafant who proves to be friendly to the plaintiff.
(b) Scope of CrossExamination. Alaska authdties are in N
agreement with the Federal Rule limiting cressminationto  Ruleé 612 Writing Used to Refresh
matters testified to on direct examination, along with matters Memory.

corcerning the credibility of the witness. In a civil case the () while Testifying. Rule 612 follows Federal Rule 612 in
main import of this rule is on the order of preséoteof the  acknowledging the longstablished common law practice of
evidence, since counsel may later, as part of his OWj)owing parties to refresh the recoltem of a witness by
casein-chief, recall a witness who has previlyugestified and  spowing the witness a writing or other object. The rule applies
ask about matters not touched upon by his adversary. 4 gj such materials. The terfiobjects is intended to cover

criminal cases the privilege against saelfrimination and its g ynwritten memory aids e.g., photographs or tape recerd
policies are a special problem. ings.

The rulle of limited crosgxamination promies ordgrly Alaska Rule of Civil Procedure 43(g) (9), sugeded by this
presentation of the case and thereforetrdoutes to jury ryle, allowed materials to be used to refresh the recollection of
comprehension of the issues. When comprehension would B§yitness on the stand only if they were written by the witness
enhanced by allowing the creszaminer to explore matters pimself or under his direction at a time when the fact was fresh
not touched upon on direct examination, the trial judge ma)y his memory. Presumably this rule was thouto guard
allow departure from the traditional order of presentationggainst the power of suggestion. But because it addressed only
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activities taking place in court, saying nothing about the more (c) Claims of Privilege or Irrelevance. This section
prevalent and potdially more harmful practice of prial outlines the proper prodare for handling material used to
preparation of witnesses, Rule 43(g) (9) could notvide refresh recolleiion that is to be made availaltle a party for
meanindul protection in this regard. It was effective only inimpeachment use. The procedure is similar to that prescribed
preventing trial judges and juries from benefiting from thdy Rule 106 for related writings: first a ruling on any claim of
firsthand knowledge of witnesses who might readily have thefirivilege is made, then an examination of the malein
memories jogged by a quick reading of a news article or othemambers follows for the purpose of excising irrelevant
writing. material.

Rule 612 follows the prevailing view as reflected by its (d) Failure to Produce. Sanctions for noqproduction are
federal counterpart; it rejects limitations on the kinds ofeft generally to the discretion of the court. Rule 16 of the
writings or objects that may be shown to witnesses to refregtules of Criminal Proaiure and Rule 37 of the Rules of Civil
recollection. Adequate safeards against undue influence on éProcelure suggest appropriate sanctions. But the rule recogniz
witness are afforded by: (1) Rule 602, which requires a withesss both the sensitive nature of some gowemnt files,
to have personal knowledge of the facts; (2) the Gopdwer especially those used in criminal cases, and the importance in
to determine that a witness is reading a prior statement, ratleeiminal litigation of treating the defendant fairlg.g., by
than testifying from present memory; and (3) the right of amaking all potentidy exculpatory evidence available to the
impeachimg party to demand inspection of the material. defendant.Unlike the Federal Rule, Alaska Rule 612 allows

The right to inspect material used at trial enables tHE€ courtin its discretion to dismiss a prastion for failure to
impeaching party to object to its use if there are grounds to G8MP!Y with this rule. In some sittians striking the testimony
so and to refer to it during his examation. This party can M&Y be woefully inadguate. For example, if the defense calls

thereby probe any discrepzes between the testimony and the? goverment officer or agent or witness associated with the
material and test the witng@sassertion that his memory hasdovernment, who has personal knowledge of the facts of a
become clear. case, to obtain evidence helpful to the defense, counsel for the
. ) defense may wish to attack the witness by showing that he is
Thus, the rule now makes it clear that anything can be usggroting informéion provided by the prosecutor. A successful
to refresh the memory of a witness. The foundatioBiack might well be followed by the elicitation of facts helpful
requirements for past recolleati recoretd, an exception to the o the defense. If the prosecutor should refuse to disclose
hearsay rule found under Rule 803 an# relevant under this writings or objects used to refresh the witrdescollection
rule. despite a finding that giclosure is required in the interests of
Rule 612(a) uses the phrasseeking to impeach the justice, dismissal may be the only appropriate remedy. Striking
witnes® to define parties who may benefit from the fsle the testimony of the witness may deny the defendant helpful
protections; the Federal Rule uses thentéadversé parties. evidence, and declaring a mistrial will not help the defendant
Because any party may impeach any witness under Rule 600ed the possibly exculpary material. Moreover, unnecessary
party may need to examine his own witness concernirgfanting of a mistrial may violate the double jeopardy clause of
reliance on memoryefreshing devices. This rule permits sucithe United States ConstitutioBee United States v. JoQ0
an examination, although the trialdge must esure that a U.S. 470, 27 L.Ed.2d 543 (1971). Cogsently, Rule 612
good faith effort to impeach is being made, not an attempt &lows dismissal of the prosein as a sanction for refusal to
offer prior recorded recollection that does not otherwiseomply with the order of the court if the court determines that
qualify as an exception to the hearsay rule. The same phristice requires dismissal. Dismissal is, however, a drastic
fiseeking to impeach the witnésis used in subdivision (b) remedy and ought not be invoked until all altéies have
also. been assessed and deemed insefit to remedy harm
(b) Before Testifying. While almost the same advantagesoccaSioned by the refusal to comply. Where the goverrment

are afforded by inspéion of materials used before trial as byrefusal s coupled with an effort to seek and obtain

inspection of materials used at trial, traditionally there has begPiLerlocutory relief by way of a petition for review or

no right to inspect the former. A fear has persisted that a rigfu eer(\gv\'lse(;"lj"gg]gﬁe(‘)l Olcj)?tztnRoiongﬁgf;f?h;At”g\]/cé%tuzeormgtllig?
to inspet such material could easily be used as a pretext f h] 9 PP Y :

wholesale exploration of an opposing péstfiles. Rule 612(b . . .

is carefully ch))rded to protectpt%e rig?h? totsi"nspect from egbtsg.au'e 613  Prior Incon5|§tent Statements, Bias and

The purpose of the phragéor the purpose of testifyirigis to Interest of Witnesses.

limit counsels access to his opponénfiles to those writings  (a) General Rule.At common law, the traditical ways of

which may fairly be said in fact to have an impact upon thienpeaching witnesses include the imluaction of evidence of

testimony of the witness. Moreover, the right to inspect iprior inconsistent stat@ments and edience to prove bias or

conditional upon a judicial finding that it is required to dointerest. Athough Federal Rule 613 governs the manner in

justice in the paitular situation. which prior incomistent statements must be offered in federal
If production of the writing or object is impractble, courts, the Federal Rules never explicitly state that incemsis

subdivision (b) provides that the court may order instead thgtatementsire admissible and never mention_t?ias or interest as
the writing or object be made available for inspection. ThinPeachment tools. Alaska Rule 613 specifically states that
court may, of course, decline to issue such an ofdestice evidence of prior incaistent statements and evidence of bias

does not require it; the rule does not require any one approdhinterest are permissible ways of impeaching a witness. This
for all cases. subdivision goves methods of imeachment and is not
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intended to alter the rule iBeavers v. State492 P.2d 88 Section (b)l) also permits the trial judge to dispense with the
(Alaska 1971), alloing impeachment evidence to befounddion requirement altogether if the interests of justice
considered as substare evidence. would be served. The negligeamission of counsel to lay a

The right of the criminal defendant to probe a witness fdPundation could be excused here if a barring of the evidence
evidence of bias or interest has been recognized by th@ould lead to an unjust result.
Supreme Court as being essential to the right of confrontationSection (b)(2) eliminates the rule @ueen Carolin& Case,
guaranteed by the sixth amendme®¢e Davis v. Alaskdl5 2 B. & B. 284, 28690, 129 Eng. Rep. 976 (1820), which
U.S. 308, 39 L.Ed.2d 347 (1974). Alaska cases have noted thedqiuired that te examiner show a witness a prior written
the mere possibility offuture criminal charges against astatement before questioning him about it.

witness is sufficient to permit counsel wide latitude in probing tha (yle requiring the writing to be shownloaled the

the possibility of bias or intest. witness to refresh his memory and thus protected the witness

[G]reat liberality should be given defense counsel ifrom the embarrassment of denying an inconsistexéesient,

crossexamination of a prosecution witness with respect tonly to be cofronted with it in writing. It has been criticized

his motive for testifying. Crosexamination to show bias as giving the witness too much opportunity to fabricate

because of expation of immunity from prosecution is one explangions of apparent inconsistenciesSee Wigmore

of the safeguards essential to a fair trial, and undue restrB§12591263; McCormick (2d ed.) 88, at 5557. Alaska R.

tion in such crosexamination is reversible error without Civ. P. 43@) (11) [c], supersesd by this rule, followed the

any need for a shang of prejudice. Queers Rule. This rule, however, anticipates that the

R.L.R. v. State487 P.2d 27, 44 (Alaska 197386 also Evans foundation rquirement shall prOVide the witness with a fair

V. State550 P.2d 830, 8380 (Alaska 1976), and the SeCondopportunity to refresh his memory with the prior statement
appeal, 574 P.2d 24 (Ales 1978). without providng the witness with an unfair advantage over

the impeaching party.

(b) Foundation Requirements. This rule partidy L ) )
reinstates the foundatiorequirement necessary at common Subdivision (b) (2) provides that opposing ceehmay see
r learn of any statement used for impaaeht purposes when

law as a precondition to the introduction of extrinsic evidenc®". .
to prove prior inconsistent statents of bias or interesGee it is actually used. Hence, the lawyer who believes that the

generally Ladd, Some Obsertians on Credibility: crossexaminer isattempting to distort a prior statement or

Impeachment of Witesses, 52 Comell L.Q. 23247 (1967). misuse it can ask the court to prevent improper tactics.
While fairness and efficiency generally are promoted by layin . L .
a fourdation, this rule recognizes that at times the requerg Rule 614 Calling and Examination of Witnesses by

must be modified or waived in the interests of justice. Court.

Laying a foundation for impeachment by prior incoresist (a) Calling by Court. Rule 614 is in accord with the cem
statements generally requires asking the testifying witness i 1aw in providing that the court magll witnesses. While
identify the statement after being reminded of its substance ap¢ercised more frequently in criminal than in civil cases, this
to whom it was made, and either to admit having made ti@wer of the judge is we#stablished. McCormick (2d ed.)
statement and explain the circumstances, or to der§eie. $8, at 1314; 9 Wigmore §484.

McCormick (2d ed.) 87, at 72. Just as it is proper for the court to ask questions in order to

Federal Rule 613(b) greatly relaxes the rigid owm law clear up cafusion created by the parties (see subdivision (b)),

foundation requirement in an attempt to solve the foIIowin%i1e court may, on its own motion, call withesses who may add
problems: acts that are helpful in the search for truth; the court is not

entirely a prisoner of the parti@approach to a case. In the
same spirit,Rule 706 provides that the court may appoint
independent experts in civil or criminal litigation. In a trial
(2) the impeaching statememtay not have been discoveredbefore a jury, however, it is important for the court to refrain
until later; from suggesting its views on the merits of a case or on the

(3) premature disclosure may on occasion thate the credibility of a witnes through its choice of witnesses. For

effective impeachment of collusive witness recent appellate discussion of the appearance of impartiality
. required of the trial coursee United States v. Karné31 F.2d
Letter from Edward W. Cleary to Hon. William L. Hungate,oq4 (4th Cir. 1976).

May 8, 1973, in Supp. to Hearings Before the Subcitteen

on Criminal Justice to the House Comm. on the Judiciary, 93rd The court may also call witnesses at the suggesf any
Corgress, 1st Sess., at-78 (1973). party At common law the most common reasons for a party to

. ) . . suggest that the court call a witness are, first, to avoid the rigid
Section (bf1) of this rule alleviates these pfems giving  pan on impeadhent of oné own witness, and, second, to

the trial judge the discretion to permit nésses to be recalled 5y0iq the rule limiting the use of leading questions in eross
for the purpose oaying a foundation when, (1) the failure 10 gyamination an especially annoying rule when dealing with an
do so earlier was not intentional, as in the situation Whe[?ncooperative witness. Since Alaska Rule 607 now allows
discovery of the prior inconsistent statement was late; or (%peachment of orie own witness. and Rule 611 allows the
the failure to do so earlier was intentional, but for good causggrt discretion to permit the use of leading questions on direct
for example, when preaturely alerting collusive witnesses t0gyampation, it is doulitl that future instances of the court
evidence would work a substantial deal disadvantage. cajling witnesses at the suggestion of a party will be numerous.

(1) the laying of a foundation may inadvently have been
overlooked;
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But the practice may still be useful on occasiem,.,where a Inconsistent testimony as a result of sequestering witnesses
witness is much more cooperative if summoned by the cowgives rise to two possible inferences: (1) that an hanesake

than by a particular party, ovhere a party fears guilt by was made, suggesting inaccuracy to the factfinder, or, (2) that
association in calling a witness. collusion or perjury has taken place. Both of these inferences

(b) Examination by Court. The authaity of the court to M&Y greatly _infll_Jence the trial. Although it i.s of;e.n difficult to
question witnesses is also weltablished. McCormick (2d 2SSess the likelihood that sequestration will elbnsistent
ed.) §8, at 1213; 3 Wigmore §84. The court may interrogate testimony that (;ould not be. ell!cned.frorr.l witnesses who heard
any witnesswhether called by itself or by a party. In trials €ach other testify, th_e possibility exists in v_|rtuaIIy every case.
before a jury, however, the codstquestioning should be The most honest witness may shade testimony, perhaps only
cautiousy guarded so as not to constitute an implied wemt. subconsciously, to make it fit the pattern establishedther

The court should bear in mind its proper role and th¥itnesses. Only in exceptional circumstances are there
limitations on that role; # court abuses its authority when itSlJffICIent reasons for denying exclusion.
plays the part of the advocate. As the manner in which Several categories of persons are excepted from exclusion,
interrogation should be cdocted and the proper extent of itsby this rule. (1) Exclusion of persons who are parties would
exercise are not susceptible of formulation in a rule, theinise a serious sixth amendnt confrontation problem in
omission in this rule in no sense pratds courts of review criminal trials and present a fundamental fairness question
from continuing to reverse for abuse. even in civil cases. Under accepted practice they are not
(c) Objections. The provision relating to objéions is subject to exclusion. 6 Wigmorel®41. (2) As the equivalent

designed to relieve counsel of the embamasy attendant Of the right of a naturgberson (party) to beresent, a party

upon objecting to questions by the judge in the presence of BICh IS not a natural person is entiled to have a
presentative present. Most of the cases have involved

jury, while atthe same time assuring that objections are madi owi i p ho h in ch f
in apt time to afford the opportunity to take possible correctiv@OWing a police officer who has been in charge of an

measures. Compare thiautomaico objection feature of Rule investigation to remain in court despite the fact that he will be
605 when the judge is called as a witness, and the simifapvitness See Dickens v. Statg98 P.2d 1008 (Alaska 1965).

feature of Rule 606 hen a juror is called as a witness. See alsoCalifornia Evidence Code ®77. (3) The final
. ] _ category contemplates such persons as an agent who handled
‘When the court calls witnesses and when it questioR§e transaction being litigated or an expert needed to advise
witnesses, regardless of who called them, the court easily c&\nsel in the managent of the litigaion. See6 Wigmore
interfere with the proper wo_rrkgs of the adver_sary system andg 1841, n.4. Whether the assistance of such a person is
the court can threaten the independeoicene jury. Thus, the pessential is somehing that the trial judge must decide by
powers conferred by this rule should be exercised with gregkighing the benefits of assistance to one party against the

care. Before utilizing these powers the court should be certgigssible benefits of another party of extihg the person as a
that the parties are incapable of acting to fully protect thej(i,re witness.

interests SeeSaltzburg, The Unneces#grExpanding Role of

the American Trial Judge, 64 Va. L. Rev. (1978). To assure that the rule works as intended, under normal

circumstances the court should instruct the witnesses to refrain
Rule 615 Exclusion of Witneses from discussing their testimony with other witnesses outside

. . ] ) the courtroom.
The efficacy of excluding or sequesng witneses has long

been recognized as a means of disagimg and exposing ARTICLE VII. OPINION TESTIMONY
fabrication, inaccuracy and d¢asion. These are compelling
reasons for exckion in both criminal and civil trialsSee6  Rule 701  Opinion Testimony by Lay Witnesss.

Wigmore 5818371838 Rule 701 follows the Federal Rule in depagtfrom the
This rule, similar to both Alaska R. Civ. P. 43(g) (3), whichimpracticable common law prohibition of opinion testimony

it supersedes, and AS 09.20.180, differs in a few respectg, lay witnesses. In the words of Judge Learned Hand:

First, it not onlyprovides the court with the traditional power The truth is, as Mr. Wigme has observed at

to order exclusion at the request of a party, but also prowdesIength .. . that the exclaion of opifion evidence has been

that the court may order exclusion on its own motion. carried beyond reason in this country, and that it would be a

vsvﬁﬁgggly’n:t Pue;trngsw?mgggycgﬁ dnr;q;rt]es; d?;é?;f'ogrt()f :ny large advance if courts were to admit it with freedom. The
’ J party. line between opinion and fact is at best only ondetjree,

witness called by a party may not be aligned with that party for ; . .
; . - and also depends solely upon practical considerations, as,
all purposes, so that the party calling him may still have an . : . .
. ; . . . : for example, the saving of time and the madity of the wit
interest in preventing him from hearing the testimony of other A
nesg .It is a good rule as nearly as one can, to reproduce

witnesses. : .
the scene as it was, and so to correct the personal equations
Federal Rule 615 makes exclusiupon request by a party a  of the witnesses. But one must be careful not to miss the
matter of right. Following the prevailing view, that expressed forest for the trees, as geally happens, unless much
in AS 09.20.180, this rule permits the trial judge discretion in |atitude is dbwed.

granting rguests. The practical difference between the rUIeéentral Railroad Co. v. Monaharil F.2d 212, 21214 (2d
should be minimal, since there isely a good reason to deny ir. 1926). The rule retains the tradnal objective of putting

a sequestration request; the procedure is simple and I[e : . : A
. : . . € trier of fact in posse®n of an accurate reproduction of the
possible benefit to be derived by a party is enormous.
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event. Whether a particular case is suitable for the use of expert
gtestimony is determined by the trial judgessessment of the
likelihood that specialized help would assist the trier of fact.
o ) ) . ) See Leavitt v. Gillaspie}43 P.2d 61 (Alaska 1968Fee also
Limitation (b) is phrased in terms of requiring testimony tQachner v. Rich554 P.2d 430 (Alaska 1976) (finding error in
be helpful in resolving issues. Wiis®s often find difficulty in  gqmission of expert testimony). Whether or not a witness
expressing themselves in language which is not that of gmajifies as an expert is also a deteration that is made by
opinion or (_:onclmo_n. Wh||e_ the_ courts have _madethe trial judge. After a ruling that a tmess does qualify,
concessions In certain recurring situations, necessity ascgunsel for the opposing party may question the qualifications
standard for permitting opinions and conclusions have®f  f the expert before the jury. This goes to the weight of the

too elusive and too unadaptable to particular 8na for testimony, assessment of which is the province of the trier of
purposes of satisfactory judicial adminisiva. McCormick f5ct.

(2d ed.) 8l1. Moreover, the practical impossibility of

determining by rule what is d&factdo demonstrated by a Ak A
century of litiation of the question of what is a fact forth€ trial judge must be aware of the subti@nlaw to be

purposes of pleadg under the Field Code extends into@pPplied in a given casSee, e.g., Priest v. Lindig83 P.2d 173
evidence also. 7 Wigmore1®19. The rule assumes that the_(AIaSka 19_78) (dlsussmg the standard of care to _bqokmed
natural characteristics of the adversary system will generaffy & medical malpractice case and the diglion of a
lead to an acceptable result, sirthe detailed account carriesPhysician to testify).

more conviction than the broad assertion, and a lawyer can bd~or similar provisionssee, Nebraska Rule 2702, New
expected to display his witness to the best advantage. If he fadexico Rule 264-702, and Maine Rule 702.

to do so, crosexamination and argument will point up the

weaknessSee,Ladd, Expert Testimay, 5 Vand. L. Rev. 414, Rule 703  Basis of Opinion Testimony by Eyperts.
415417 (1952). If, despite these consmt@ns, attempts are
made to introduce meaningless assertions which amount t
little more than choosing up sides, exclusion for lack
helpfulness is called for by the rule.

Limitation (a) is the familiar requirement of firsthan
knowledge or observation.

In deciding whether or not an expert igafjfied to testify,

Rule 703 follows the Federal Rule. For the most part it
Brks no chang in existing law, but it does make one break
ith the common law in expanding the category of perinigsi
bases for an expert opinion.

Rule 702  Tedimony by Experts. Under .the rule, expert opiniops may be based upon fgcts or
. . data derived from three possible sources. The first is the

Common law courts traditionally have perted expert i qihand observation of the witness; opinions based thereon
testimony on subjectgbeyond the lay coprehensiord This 516 tragitionally allowed at common law. For example, a
rule continues the tradition with two modifications: 1) Rulggating physician whose opinion is based on firsthand sense
702 pemits expert testimony if it would be helpful to theer . eqions may use these impressions as the basis of an
of fact in understanding evidence that is difft, but perhaps o, et opinion. Rheigold, The Basis of Medical Testimony,
not beyond ordinary compretson. 2) The rule provides that 15'\ang. |, Rev. 473, 480 (1962). Whether he must first relate
an expert may prode background information to a jury n.s gpservations is treated in Rule 705.

without offering an opinion on any issue in the case. ) ]
The second source, presentation at trial, also reflects

By allowing testimony fin the form of an opinion or gyiqting practice. Generally the expert can Hermedof facts
otherwisep the rule allows an expert to give testimyoin the ¢ yi5"in one of two ways: cowel may pose the familiar
form of a dissertation on a given topic thereby allowing thg, ,yihetical question groued in evidence offered to the trier

trier of fact to draw his own inferences by applying thex 5ot or counsel may have the expert attend the trial and hear
specialized knoveldge to the fets of the case at hand. Sincey, testimony establishing the facts. In cases of ioinfj

this approach avoids complaints that the expert is isithe testimony the hypothetical question will be the appropriate

function of the jury, it should be welcome in many Courtroom%chnique, as the expert should not be put in the position of
Indeed, it is difficult to understand why some common 'aVHeciding questions of witness credibility.

authorities are reluctant to use experidence in this manner. ) . .

If the rationale were that the trier of fact might have difficulty When the expert purports to base his opinion on testimony
in drawing inferences from specialized evidence, it would néfféred in court, Rule 05 will provide a means of discovering
be persuasive, because it would suggest that the trier of factvgether the expert is assuming the truth of certain disputed
incapable of rejecting expert opimis. If expert evidence is to facts. As long as the experhypothess is clarified for the trier
assist the trier of fact, the trier must always understand how tA&fact, the hybrid techniques is acceptable.

expert evidence is derived. The third source contemplated by the erutonsists of

This provision is identical to Federal Rule 702 which wagresentation of data to the expert outside of court and other
broadly written to encompass fields of expertise that requifé@n by his own perception. In this respect the rule is designed
fispecializdd knowledge. In addition to witnesses skilled int0 broaden the basis for expert opinion, in accordance with the
scientific and techeal matters, this rule recognizes thatPelief that when an expert is deemed skilled enangassist
witnesses qualified bgknowledge, skill, experience, training, the trier of fact, the expert should be allowed to utilize the
or educatiod in areas such as banking or even real estal@ols that he normally uses to practice his skills outside of the

values are similarlgapable of aiding the trier of fact. court. Thus, a physician in his own practice bases his diagnosis
on general information obtained from medical jodsnand
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treatises and on inforrtian about the patient from numerous In most instances when a new technigue idized,
sources and of considerable variety, including statements ttnesses other than the creator of the néple will be needed
patients and relatives, reports and opinions from nursds, satisfy thefireasonable reliancerequirement. If the new
technicians and other doctors, hospital records, amnglyx technique is closely related to one already accepted by the
Some ofthese sources would be inadmissible in evidencepurts, less foundation proof will be required.

most of them are admissible, but only with the expenditure of

substantial time in producing and examining varioufkule 704  Opinion on Ultimate Issue.

authenticating witnesses. The physician makesalifédeath

decisions in reliance upon thenHis validation, expertly The basic approach to opinions, lay and expert, in these

rules is to admit them wherelpful to the trier of fact. In order

performed and subject to cresgamination, ought to suffice to render this a .
S . . pproach fully effidace and to allay any doubt
for judicial purposes. Rheingoldupra, at 531. McCormick on the subject, the smalledfiultimate issuérule is specifically

(2d e_d.)_ 815. The rule_ may be most beneficial in theabolshed by the instant rule. This provision is identical to
examination of psychiatrists, who may often rely oradhet Federal Rule 704 whicfollowed the lead of Uniform Rule
is technically hearsay. Rule 705 controls the admissibility cg6(4)

facts or data not in evidence but relied upon by grerx ) o )
The older cases in other jurisdictions often tegred

rictures against allowing witnesses t@®2ss opinions upon
ultimate issues, as a particular aspect of the rule against
Yopinions. The basis usually assighfor the rule, to prevent the
tness fromfusurping the province of the judyjs aptly
charaterized asfiempty rhetori@ 7 Wigmore 81920 at 17.
There are two major aims accomplished by providing th&fforts to meet the felt needs of particular situations led to odd
anexpert may base an opinion on inference upon facts or daterbal circumlocutions which were saidt to violate the rule.
whether or not admidsle in evidence if the facts or data are ofThus a witness could express his estimate of the criminal
a type reasonably relied upon by experts in the e@pertrespongility of an accused in terms of sanity or insanity, but
particular field. First, it prevents experts from explicitly relyingnot in terms of ability to tell right from wrong or other more
upon facts unless these facts are of a type reasonably religthdern standards. And in cases of medicalusation,
upon by similar experts. Second, it has the effect of excludingitnesses were sometimesjuired to couch their opinions in
altogether some experts who would appear to qualify undeautious phrases dimight or could) rather tharfidid,0 though
Rule 702. If an expert cannot ground an opinion in facts @he result was to deprive many opinions of the positiveness to
datafireasombly relied uporg the opinion or inference as well which they were entitled, accompanied by the hazard of a
as the facts and data must be excluded. Thus, some scientifitng of insufficiency to support a verdict. In other instances
or expert evidence that would not be excluded on relevantse rule was simply disregarded, and, as concessions to need,
grounds will be excluded by Rule 703. While a consensus opinions were allowed upon such matters as intoxication,
all experts in the field #it a particular test is failsafe is speed, handwriting, and value, although more precise
unnecessary, the court must be convinced that the data is a tgpicidence with anltimate issue would scarcely be possible.

on which those in the field would reasonably rely. The modern trend, reflected both in judicial démis and in
The rule attempts to chart a path between the rigid approagdifications of evidence law, has been toward complete
of Frye v. United State293 F. 1013 (D.CCir. 1923) {the abandonment of the rule prohibiting opinions embracing
thing from which the dedtion is made must be sufficiently ultimate issues. According to McCorki the change has
established to have gained general acceptance in the particusulted from
field to which it belongd) and the minimal relevance qach
of Rule 401. Even though Rule 403 might be degmdficient
protection against the dangers of relatively untested evidence
Rule 703 is drafted so as to remind trial judges that innovative
attempts to offer expert evidence may involve evidence that is
superftially attractive, but which is problematfor one or
more of the following reasons: 1) the party against whom the
evidence is offered has had insufficient time to rebut thcCormick (2d ed.) 82, at 2728. See also Bachner v. Rich,
validity of the offered evidence, which may be the product d#54 P.2d 430 (Alaska 1976).

years of research; 2) the party against whom the evidence isthe abolition of the ultimate issue ruleedonot lower the
offered has been unable to secure the assistance of expert kglgs so as to admit all opinions. Under Rules 701 and 702,
necessary to understand and attack the offered evidence;oginions must be helpful to the trier of fact. Rule 703 requires
while the expert evidence is plainly relevant, the rate of errgi opinion based on facts or data reasonably relied upon, and
associated with the teclyjue that produced the evidence isRule 403 provides for exclusion of evidence which tess
unknownand the trier of fact is therefore unable to properlmme_ These provisions afford amp]e assurances against the
evaluate the evidence; 4) the expert evidence is the subjecta@fnission of opinions which would merely tell the jury what
great controversy among the natiexperts and it would be result to reach, somewhat in the manner of the oathhelpers of
inappropriate for a court or jury to resolve the controversy ign earlier day. They also stand ready to exclude opinions
any particuhr caseSee, e.g., People v. Kel§y49 P.2d 1240 phrased in tens of inadequately explored legal criteria. Thus
(Cal. 1976) (rejecting voiceprint elence). the questionfiDid T have capacity to make a wilvould be

The rule also offers a more satisfactory basis for ruling upay
the admissibility of public opinion poll evidence. If an estpe
polister is called to testify, the court will focus on the validit
of the techniques employed by the pollster, rather than
relatively fruitless inquiries into whether hearsay oiwed.

the fact that the rule excluding ofn on ultmate
facts in issue is unduly restrictive, premt with close
guestions of application and the pdbdiy of misap
plication, and often unfdir obstructive to the pigentation
of a partys case, to say nothing of the illogic of the idea that
these opinions usurp the function of the jury.
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excluded, while the questiofiDid T have sufficient mental questions the examiner mustserefithat the facts assumed
capacity to know the nature and extent of his property and tfere] supported by the evidence in theseaMcCormick (2d
natural objects of hisounty and to formulate a rational ed.) 814. fiBJungling of the hypothesis by confusing it with
scheme of disthution® would be allowed. McCormick (2d factual material stated to the expert witness out of court
ed.) §12. demand heroic remediés.J. Maguire et al., Cases and

For similar provisions see California Evidence Cocgog; Materials on Evidence 265 (Sth ed. 1965). Moreover, the

New Jersey Rule 56(3); Maine Rule 704; Nevada Rule 50.29&xamirer runs the risk that the quies will ficonfuse the jury,
Nebraska Rule 2704: Kansas Rel 60456 (d). so that its employment becomes a mere waste of time and a

futile obstrution,0 2 Wigmore § 686, at 812.

Under this rule an opinion of any person that a criminal . )
defendant is guilty or innocent would not be admissible. The adverse.party may require the expert to disclose facts or
data underlying his opinion or inference upon

Rule 705 Disclosure of Facts or Data Unddying crossexamination. But the crosxaminer is under no
Expert Opinion compulsion to seek disclosure and may, if disclosure is sought,

seek to bring out only facts or data casting doubt upon the
(a) Disclosure of FactsRule 705 follows the Federal Rule reliability of the opinion. Normally the crossxaminer will

in eliminating the requiment of disclosure at trial of have enough advance knowledge to crasamine effectiviy.

underlying facts or data before an expert testifies in terms of

opinion or inference. Previously, the exaation of an expert

for the purpose of obtaining an opinion had to be phrased (H) (4) of the Alaska Rules of Civil Procedure, as revised

the fo_r m gf a hypothet_:al question with two pringal rovides for substdial discovery in this area, obviating in
exceptions: Where the witness had personal knowledge of the . X >

- . - arge measure the obstacles which have been raised in some
facts or where the witness listened to undisputed courtroom

; - - Instances to discovery of findings, underlying data, and even

testimony. In the case of these exceptions, it has been commpn . . . 4
. . . > : the identity of the expert§eeFriedenthal, Discoery and Use

practice to precede theimion with a description of its factual

basis. This practice has not caused many problems. But f.an Adverse Pary Expet Information, 14 Stan. L. Rev. 455
Lo : . ) 9962), discussing the identical Federal Rule of Civil

examination by hypothetical question has been a cause @rroce dure

concern. The hypothieal question has been the target of a ’

great deal of criticism as encouragipartisan bias, affording  These safeguards are reinforced by the discratjopower

an opportunity for summing up in the middle of the case, ar@f the judge, either on its own motion or upon request, to

as complex and time ceuming. Ladd, Expert Testimg, 5 require preliminary disclosuria camera if the adverse party

Vand. L. Rev. 414, 42827 (1952). so requests.

The elimination of the requirement of preliminary disclosure (b) Admissibility. In the spirit of Rule 103, this subdivision
at the trialof underlying facts or data has a long background dgirovides that the adverse party may request a judicial
support. In 1937 the Comnsi®ners on Uniform State Laws determination of whe#r the requirements of Rule 703 are met
incorporated a provision to this effect in their Model Experbefore the expert is allowed give his opinion or inference.
Testimony Act, which furnished the basis for Uniform RulesThis provision allows the adverse party who believes an

57 and 58. Rule 4515\.Y. Civ. Prac. Law (McKinney), opinion is illfounded to assert this challenge without running
provides: the risk that facts or data once disclosed to the jury may never

Unless the court orders otherwise, questions calling f(g)re forgotten.

the opinion of an expert witness need not be hypothetical in Just as an offer of préander Rule 103 may take different
form, and the witness may state his opinion and reasoff§ms, depending on the issue before the court, the judicial
without first spediing the data uporwhich it is based. hearing under this subdivision also may differ as issues change
Upon crossexamination, he may be required to specify th&om case to case. In some cases the judge may be able to rule
daa . . .. after a quick siddar conferere. In other cases the jury may
have to be excused, or the parties may have to join the judge in
Civil Procedure 8%0-456, 60457; New Jersey Evidence chambgrs. S_ometimfes courﬁ_sglrepresentatio_ns as to the
Rules 57 58 Federal Rule 705. witnesss testimony will bg sufficient. At cher times testimony
T out of the hearing of the jury may bequired. The trial judge
Since the criticismsf the hypothetical question cited earlieris vested with broad discretion to assure that experts are
suggest that it may provide unfair advantages to the dirgsérmitted to testify on the basis of proper data under Rule 703
examiner, the question arises whether to ban hypothetiggithout using this rule to take an unfair advanta@g, Kaps
questions altogether. This rule chooses not to do so. In somensport, Inc. v. Hety, 572 P.2d 72 (Alask1977).
instances the hypothetical quest works well; indeed
sometimes it is the only way to elicit expert testimony. Thereih
fore, the rule adopts Wigmdee suggestion angermits an
examiner to utilize a hypothetical pyach in questioning an
expert, subject to Rule 403.

This advance knowledge has been afforded, though
imperfectly, by the traditional foundation requirent. Rule 26

See alsoCalifornia Evidence Code 802; Kansas Code of

(c) Balancing Tes® Limiting Instruc tions. This part of
e rule requires that the court guard against any attempt to use
this rule, in conndon with Rule 703, to put inadmissible
evidence before the jury for an improper purpose. Since facts
or data need not be admissible to provide the basis for an
Many lawyers will velcome the invitation to abdon expers opinion under Rule 703, disclosure of facts or data,
hypothetical questions, since they involve pitfalls as well asot otherwise admissible, to explain an exeopinion might
advantages for the direct examiner. In asking hypotheticlead to use the facts or data as the basis for an independent
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judgment o issues in a case. If an objection is made ttoial judge to permit the direct examiner to ask leading
disclosure of facts or data not otherwise admissible iguestions.

evidence, before allowing disclosure the court should hear the\yere the court calls the expert, Rule 614egas and both
facts or data outside the hearing of the jury and balance tBSrties may crosexamine the witess.

value of the facts or datas asupport for the expést opinion ) o ]

against the danger that they will be used for an improper SeeUniform Rule 50; Caln‘_ornla Evidence Code 8§ 730,
purpose. The balancing test used here is similar to those ud&#: Nebraska Rule 2706; Maine Rule 706.

in Rules 403 and 609. The danger must outweigh the valueAlthough this rule is based on Federal Rule 706, it has no
before exclusion is warreed. Whenever fids or data that provision for compensation of experts comparable to
would have been admissible for any other purpose aggibdivision (b) of the Federal Rule. Compensation of experts is
disclosed to the jury to support an exgerbpinion, an a subject covered by Administrative Rule 7(c). However, once
instruction should be given, uponguest, admonishing the Rule 706 takes efict it may be necessary to reconsider the
jury to consider the facts or data only for the purpose for whidjuestion of how best to compensate expert witnesses to assure
they were disclosed. This is in accord with the policy concerrthat sufficient compensation is provided so that experts are not
ing limiting instructions expressed in Rule 105. reluctant to testify.

. (b) Disclosure of Appointment. The court may, in its
Rule 706  Court Appointed Experts. discretion,disclose to the jury the fact that the court appointed
(a) Appointment. the expert witness. This subdivision is identical to its

This provision recognizes judicial power to appoint expert§ounterpartin the Federal Rule.
and outlines the procedures to Bellowed when courts The Model Expert Testimony Act @ made disclsure to
exercise such power. Like its federal counterpart, thikie jury mandatory. In Uniform Rule 61 disclosure swa
subdivision is largely drawn from a rule of criminal procedurehanged to discretionary, but the Commissiobdxote
which it supesedesSeeRule 28 Alaska R. Crim. P. following the rule indicates that the change may not have been

In the Model Expert Testimony Act of 1937, the NationaPignificant.
Commssioners on Uniform State Laws expressed the view Since experts appointed by the judge will aatily be
that court appointed experts would strike at tfidased impartial witnesses, the fact of their appointment should be
testimony which prevails under the present sysiem. disclosed to the trier of the facts in order that their testimony
Arguments to the contrary have contended that court appointedmay be propdy valued.
experts may be erroneously cgns&ﬂarinfallible, espgcially 9A Uniform Laws Annotated 633 (1965).
when offered to resolve smalled fibattles of the epertso See o )
Levy, Impartial Medical Testimordy Revisited, 34 Temple The _Com_mlssmu;_Note assumed_ that dlsclosure_that an
L.Q. 416 (1961). This rule recognizes the wisdom of*pert is aligned with the court will influence the jury by
appointing independent experts in some cases, but ag@hancmg the emps credibility. This assumption is probably
acknowledges that there are dangers associated with the&did, but there is always cause for concern when the
appointments. Subdivision (c) further addresses these issuescredibility of a witness is bolstered not by anything that the

. . witness does or says, but by being identified with the court.
Alaska Rule 706 differs substantially from FemleRule 706  assuning that impartiality jstifies enhanced credibility, the

and from superseded Alaska R. Crim. P. 28 in limiting the righyetions that arise are 1) how much more credible impartiality
of a party alling a court appointed expert to CréS@mine  ayes 4 witness, and 2) who answers the first question. The
that_ witness. .W'th increased information ab_o_ut an eBperty, it can choose only to reveal or not to reveal the nature of an
testmony available through the use of deposmon§, i CounSghhoinment. If the court elestnondisclosure, neither question
were to call an expert k”OW_“ to be fa\_/orable to h's client angii have to be answered. Making a wise choice requires an
also to receive the emefit of leathg questions, the ,qgessment of several factors: the independent weight of the
consequences to an adverse party may be unduly Sevelg,. & credentials, whether both parties agreed on the expert,
Moreover, since nothlng in the rule pr(_)h|b|_ts a court appointegl o relationship of the court appaeat expeds testimony to
expert from coopating with the parties in preparation for 5 er expert testimony in the case, the existence of divisions of
trial, there will be cases in which therpawho benefits from  Jiio on important matters among leading experts in a field,

the testimony of a court gppointed expert has as MUGhq the reasons why the court appointed an expert in the first
opportunity to consult with him before trial as with any Otheblace

witness. o . . L
(c) Partiesd Experts of Own Seékdion. This subdvision

?Ilyher?]the court det%r?ines tha}tju;tice spres, the E@rty follows superseded Alaska R. Crim. P. 28. It permits the court
calling the witness will be permitted toossexamine him. ., suplement evidence by calling witnesses, but does not

-(;—WO Important f"f‘CtOP:S hto l:r)]e considered blln ma(ljang tiSermit the court to abrogate the responsibilities of counsel in
etermination are: whether the party was able to depose advesary system.

expert and whether the expert cooperated with the party calling
him. In other words, the less information the party has, the
greater the need to cressamine. The less coop#om
afforded by the expert, the greater the need of the party to
crossexamine himSeeRule 611(c), which rule also applies to
court appointed experts, for similar consideration allowing the

ARTICLE VIIl. HEARSAY

Introductory Reporter & Comment
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Like Article V, this Article and the Report@ Comments an unfair advantage on the government in criminal cases and
that accompany it, do not attempt to analyze the history of theeathy parties in civil cases who have ready and efficient
hearsay rule and to assess the strengths and weaknessesazins for preparing their hearsay evidence for use at trial.
hearsay exceptions that have withstdoel tiest of time. This is Finally, it is likely that a more flexible rule would tend to
not to say that Article VIII is nothing more than a codifica  produce categories of exceptions for the guidance of trial
of common law rules; departures from the common lajudges that resent those that are presented in these rules,
tradition are frequent, and they are explained in the commenthich are themselves the egiowth of adjudication and many
accompanying the relant sections of the rule$Vhen the vyears of debate. Thus, as the Advisory Committee helpfully
common law is carried forward in the rules, only brief mentiowbserved

is made of the rationale for the relevant psios. [tlhe approach to hearsay in these rules is that of the

The comments accompanying the rules draw heavily, and atcommon law, i.e., the gera rule excluding hearsay, with
times are verbatim copies, of the Advisory Commdtedotes exceptions under which evidence is not required to be
accompanyig the Federal Rules of Evidence. Conspicuously excluded even though hearsay. The traditional hearsay
different is the approach of the introductory note on hearsay excepions are drawn upon for the extiems, collected
found in both the Federal and the Alaska Rules. The latter isunder two rules, one dealing with situations where abikila
shorter and assumes greater knowledge on the part of thety of the declarant is regarded as immteand the other
reader. Practicing lawyeexe quite familiar with the rationale  with those whose wavailability is made a condition to the
for a hearsay rule that begins with the assumption thatadmission of the hearsay statement. Each of the two rules
evidence not tested by cresgamination should be excluded. corcludes with a provision for hearsay statnts not within
No matter what the exact words used, problems of sincerity,one of thke specified exceptiongbut having comparable
ambiguity of narration, memory and pertiep are familiar [equivalent] cicumstantial guarantees of trustworthinéss.

ones. The Advisory Committee argued that sincerity IS |, jig introductory note, the Advisory Canittee wrote at
fimerelye an aspect of the three [otherwise] mentiodtd  |ongih on the subject of confration. Although the United

the extent that some courtroom observers believe that perjufyates Supreme Court has agoized that the roots of the
is common even in court, problems of perjury outside of COUgnfrontation proteion and the hearsay rule are common, the
when there is no crosamination also are likely to exist. ;ongtinsional protection and the evidence protection are not
Thus, the Advisory Committee was probably wrong. Asidgyentical. Clearly, the confrontation clause speaks to subjects
from crossexamination, other reasons for a hearsay rulgy; qqqgressed by the hearsay rulg: ghe confrontation clause
include _the desirability _o_f having evidence tak(_an under Oa%andates that a deféant be given the opportunity to be
and the importance ofewing the dmeanor of a witness. present at trial, while the hearsay rule does not address this
The Advisory Committee is undoubtedly correct inquestion; and the confrontation requirement may control the
noting that the logic of the argument [suppagta hearsay scope of crosgxamination and impeachment, hike the
rul e] émi ght s u qyghbeseeived bnkeds heavsaytridesntay mob It is just as clear that the hearsay rule
in full compliance with the three ideal condit®n goes beyond minimal confrontation requirements in protecting
[Crossexamination, oath, and oeanor.] No one advocates litigants against unfairess. It is difficult to ascertain precisely
this position. Common sense tells that much evidence whiethat limits the confrontation clause, as appliedhe states
is not given under the three conditions may be inherentthrough the fourteenth amendment, places on states in drafting
superor to much that is. Moreover, when the choice is beevidence rulesCalifornia v. Green399 U.S. 149, 26 L.Ed.2d
tween evidence whh is less than best and no evidence at89 (1970) andDutton v. Evans400 U.S. 74, 27 L.Ed.2d 213
all, only clear folly would dictate an acre8se-board policy (1970) indicate that the highwater marks of the conftoona
of doing without. The problem thus resolves itself intaclaus® Pointer v. Teas, 380 U.S. 400, 13 L.Ed.2d 923
effecting a sensible accommodation between these consid@r965), Douglas v. Alaama,380 U.S. 415, 13 L.Ed.2d 934
ations and the desirability of givingedtimay under the (1965),Burton v. United State§89 U.S. 818, 19 L.Ed.2d 70
ideal conditions. (1968), andBarber v. Page390 U.S. 719, 20 L.Ed. 2d 255

The solution evolved by the common law has been §968p can no longebe read to expand the protection of the

general rule excluding hearsay but subject to numerogﬁ)nfrontation clause in criminal cases to rekenvery closely

exceptions under circumstances supposed to fumni e protetion afforded by hearsay rules. There is no need in

guarantees of trustworthiness. Criticisms of this scheme dfifSe rules to answer the ques whether some common law
that it is both bulky and complex, fails to screen good frorf]€a7SaY €xcejpns violatethe confromation requirenent, and

bad hearsay realistically, and inhibits the growth of the Ia\w so, which ones. It is sufficient to n_ote that .the Alaska R.ules
of evidence. are drafted with the confrorttan requirement in mind and in

. ) an attempt to avoid constitutional difficulties. The federal
The Advisory Committee goes on at great length to explaifgyisory Committee made a wonent that is appropriate here:
why it decided not to abandon the hearsay rule or to greatly h i h ‘ . |
simplify it. The shorter, but sir@r, answer provided by these Under the earlier cases, the conirontation clause may
ave been little more than a condiitnal embodinent of

rules is that the dangers associated with hearsay are real an h | includi tional -
continue to plague trial courts today as they have in the past. Inihe hearsay rule, even including traditional exceptions but

addition, arguments for simplification such as those advdcate With some room for expanding them along similaes. But

by Weinstein, The Probative Force of Hearsay, 46 lowa L. Rev. under the recent cases t.he impact of the clause clearly
331 (1961), assume greater faith in trial judges than yet can be?Xt€nds beyond the confines of the lsegr rule. These
justified. Moreover, a more flexible rule might tend to confer considerations have led the Advisory Committee to
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conclude that a hearsay rule can function usefully as aman the matter asserted, also excluded from the definition of
adjunct to the confrontimn right in constitutional areas and hearsay by the language of subdivision (c).

independery in nonconstitutional areas. In recogion of When evidence of conduct is offered on the theory that it is
the separateness of the confréiota clause and the hearsay,; o statement, and hence not hearsay, a preliminary

rule, and to avoid inviting coIIisions.between. them Oeermination will be required to detame whether an
between the hearsay rule and other wsidnary principles, assertion is interetl. The rule is so worded as to place the

the exceptions set forth in Rules 803 and 804 are statedyf);qen upon the party claing that the intention existed:

terms of exemption from the general exclusionary mandalgniquous and douol cases will be resolved against him and

of the hezsay rule, rather than in positive terms ofi, tayor of admistbility. The determination involves no greater

admissibilty. difficulty than many other preliminary questions of fact.

For a recent case involving an overlap betweearsay and Maguire, The Hearsay System: Around and Through the
constitutional issues, seBenefield v. State559 P.2d 91 Thicket, 14 Vand. L. Rev. 741, 76% (1961).

(Alaska 1977). For similar approaches, see Uniform Rule 62(1); foalia

_ Evidence Code 8825, 1200; Kansas Code of Civil Procedure
Rule 801  Definitions. § 60-459 (a); New Jersey Evidence Rule 62 (1).
~ (a) Statement. The definition of fistatenent assumes  (p) peclarant. The definition of fdeclarand s
|mp0rtanqe beau_sg _the term is used in the d_efl_nmon Ofstraightforward and requires no elaton.
hearsay in subdivision (c). Theffect of the definition of _ o .
Fistatemeriiis to exclude from the operation of the hearsay rule (€) Hearsay.The definition follows along famdr lines in
all evidence of conduct, verbal or nonverbal, not intehas an ncluding only statments offered to prove the truth of the
assertion. The key to the definition is that nothing is an assépalter asseed. McCormick (2d ed.) 825; 5 Wigmore
tion unless intended to be orhis follows present Alaska 31361, 6 Wigmore 8766. If the significance of an offered

law. SeeClary v. Fifth Ave. Chrysler Center, Inci54 P.2d statement lies solely in the fact that it was made, no issue is
245, 25051 (Alaska 1969). ' raised as to the truth of anything asserted, and therstateas

. . not hearsayCf., e.g., Clary v. Fifth Ave. Chrysler Center, Inc.,

It can scarcely be doubted that an assertion made in wordgjsyy p.2g 244, 2561 (Alaska 1969)P.H. v. State504 P.2d
intended by the declarant to be an assertion. Hence verhal; 84243 (Alaska 1972). Although neither case turned on an
assertions readilyfall into the category offistatemend interpretsion of an offer of a statemefito prove the truth of
Whether nonverbal conduct should be regarded as a statem@gt matter assathd the first case holding that nassertive
for purposes of defining hearsay requires further cemattn.  conduct was not hearsay and the second holding that a rule of
Some nonvdral conduct, such as the act of pointing to identifyestimonial completeess may override the hearsay éule
a suspect in a lineup, islearly the equivalent of words, arguably bth cases involve evidence not offered for its truth.
assertive in nature, and to be regarded as a statement. Oigk effect of this subdision is to exclude from hearsay the
nonverbal conduct, however, may be offered as evidence thaftire category ofiverbal acts andfverbal parts of an aétin
the person acted as he did because of his belief in the existefifich the statement itself affects the legal rights of the parties

of the condition sought to be pred, from which belief the o js acircumstance bearing on conduct affecting their rights.
existence of the condition may be inferred. This sequence is,

arguably, in effect an assertion of the existence of the condition| "€ definition of hearsay must, of course, be read with
and hence properly includable within the hearsay concept. delerence to the definition of statement set forth in subdivision
Morgan, Hearsay Dangers and the Apglaa of the Hearsay @).

Concept, 62 Harv. L. Rev. 177, 214, 217 (1948), and the Testimony given by a witness in the court of court
elaboration in Finman, Implied Assertions as Hearsay: Sonpeoceedings is exatled since there is comalice with all the
Criticisms of the Uniform Rules of Evidence, 14 Stan. L. Revdeal conditions for testifying.

682 (1962). Arguments found in these sources were rejected(d) Statements Which are not HearsaySeveral types of

however, _in Clary, supra. Admittedly evidgnce of this statements which would otherwise literally fall within the
character is untested with respect to the pei@epmemory, jasinition are expressly excluded from it:
and narration (or their equivalents) of the actor. See generaﬂy ’

Tribe, Triangulating Heaay, 87 Harv. L. Rev. 957 (1975). But (1) Prior Statemenby WitnessConsiderable controversy
the ruleadopts the view that these dangers are minimal in tf@s attended the question whether a prior-abwburt
absence of an intent to assert and do not justify the loss of figtement by a person now aabile for crosexamination

evidence on hearsay grounds. No class oflenge is free of concerning it, under oath and in the presence of the trier of
the possibility of fabricéon, but the likelihood is less with fact, should be classed as hearsay. Ifwtitaess admits on the

nonverbalthan with assertive verbal conduct. The situation§tand that he made the statement and that it was true, he adopts
giving rise to the nonverbal conduct are such as virtually '€ Statement and there is no hearsay lprobThe hearsay
eliminate questions of sincerity. Motivation, the nature of theroblem arises when the witness on the stand denies having
conduct, and the presence or absence of reliance will bégpde the statement or admits having made it lemies its
heavily upon the wight to be given the egtence. Falknor, The truth. The traditional argument in favor of treating these latter
fiHearSayd Rule as diSeeDoo Rule: Evidence of Conduct, 33 Statements as hearsay is based upon the ground that the
Rocky Mt. L. Rev. 133 (1961). Similar considerations goverfonditions —of ~oath, crossxamination, and demeanor
nonassdive verbal conduct and verbal conduct which i€bservation did not prevail at the time the statement was made

assertive but offered as a basis nferring somehing other and cannbadequately be supplied by the later examination.
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The logic of the situation is subject to attack. So far agefjury at a trial, hearing, or other proceeding, or in a
concerns the oath, its mere presence has never been regadigabsitiond
as sufficient to remove a stateméfrbm the hearsay category, Existing Alaska law is consistent with the Califa

and it receives mucless emphasis than cresgamination as a approachSee Beavers v. Sta#92 P.2d 88, 94 (Alaska 1971):
truth-compelling devicé While strong expressions are foundgpanks v. Stat&16 P.2d 726 729 n.6 (Aiaska 197@yay v ’
to the effect that no conviction can be had or important righ.ia 505 p od 524 526 n.6 (,Alaska. 1978pe also Hobbs V.
taken away on the basis of statements not made under fearspzte'%g P 2d 956’(Alaskr;1 1961)ohnston v. Statel89 P.2d '
prosecution for perjuryBridges v. Wixon326 U.S. 135, 89 134 (alaska 1971). Subdivision (d) (1) continues in effect

L.Ed. 2103 (1945), the fact is that, of the many common laWisting Alaska law. Subsection (d) (1) does not alter the
exceptions to the hearsay rule, only that for reported testimopy,ying ofBeavershat permits admson of prior inconsistent

has required the statement to have been made under oath. - gtatements in the discretion of the trial judge as substantive

Some have argued that no one has satfiactexplained evidence regardless of whether the prior statement was under
why crossexamination cannot be condadtsubsequently with oath and/or subject to cresgamination. Except in special
success, and that the decisions contending most vigorously tases, counsel should ldlye foundation for an inconsistent
its inadequacy in fact demonstrate quite thorough explorati@tatement while the witness who made the statement is
of the weaknesses and doubts attending the earltemstat. testifying, as under Rule 613.

State v. Saporer285 N.W. 898 (Minn. 1939)Ruhala v. Roby,
150 N.W.2d 146 (Mich. 1967)eople v. Johnsom4l P.2d

111 (Cal. 1968). In respect to demeanor, Judge Leamned Hapf ence or mdtes but not as substantive evidengeeRule

observed inDi Carlo v. United States§ F.2d 364 (2d Cir. go7(p) Under the rule they are substantive evidence. The prior
1925), whe the jury decides that the ftruth is not what theiasanent is consistent with the testimony given on the stand,

witness says now, but what he said before, they are sl it the opposite party wishes to open the door for its
deciding from what they see and hear in court. The bglk oft_ mission in evidenceyo sound reason is apparent why it
case law nevertheless has been against allowing Pprigf, id not be received generally.

statements of witnesses to beed generally as substantive

evidence. Most of the writers and Uniform Rule 63(1) have (C) Some of the same dangers discussed in connection
taken the opposite position. with prior inconsistent statements swnd the use of

identification evidence. But the rule provides that only the

(A) The Advisory Committee on the Federal Rules chose {ayificationitself, not statements made about the crime, is to
treat prior inconsistent statements as substantive evidence, [0,y ied Thus. this section is more limited than that on

doing so it adopte the position of California in section 12354 nsjstent statements, which covers all statements regardless
of its Evidence Code, which is supported by the followingy heir |ength, detail and completeness. Constitutional
remarks of the California Law Revision Commission: limitations protect agast undue suggestiveneSge, e.g., Neil
Section 1235 admits inceistent statements of wit v. Biggers,409 U.S. 188, 34 L.Ed.2d 401 (197&immons V.
nesses because the dangers against which thealgegate is United States390 U.S. 377, 19 L.Ed.2d 1247 (1968jovall v.
designed to protect are largely rexistent. The declarant is Denno,388 U.S. 293, 18 L.Ed.2d 1199 (196Uited States v.
in court and may be examined and crezamined in regard Wade,388 U.S. 218, 18 L.E&d 1149 (1967); anilbert v.
to his statements and their subject matter. In many cases, @aifornia, 388 U.S. 263, 18 L.Ed.2d 1178 (1967), restricted
inconsistent statement is more likely to be true than thHey Kirby v. lllinois, 406 U.S. 682, 32 L.Ed.2d 411 (1978An
testimony of the witness at the trial because it was madsrly, outof-court identification preides fairness to
nearer in time to the matter to which it relates and is lesiefendants by ensuring accuracy of the iiieation. At the
likely to be inflienced by the controversy that gave rise teame time, it aids the government by making sure that delays
the litigation. The trier of fact has the declarant before it anid the criminal justice system do not lead to cases falling
can observéiis demeanor and the nature of his testimony ahrough because the witness can no longer recall the identity of
he denies or tries to explain away the inconsistency. Hendbe person he saw commit the crim&.R. No. 94199, 94th
it is in as good a pa#dn to determine the truth or falsity of Cong., 1st Sess. (197%ccord, Buchanan v. Staté54 P.2d
the prior statement as it is to determine the truth or falsity dfL53, 1158 (Alaska 1976). For recent cases discussing eyewit
the inconsistet testimony given in court. Moreover, Sectionness identificationssee Buchanan v. Staté61 P.2d 1197
1235 will provide a party with desirable protection againstAlaska 1977)Benefield v. Stateg59 P.2d 91 (Alaska 1977);
the fiturncoad witness who changes his story on the stanBluev. State 558 P.2d 636 (Alaska 1977){oble v. State552
and deprives the party calling him of evidence essential #2d 142 (Alaska 1976).
his case.

(B) Prior consistent statements traditionally have been
issible to rebut charges of recent fakigcaor improper

(2) AdmissionsFederal Rule 801 provides that admissions
The Congress was ooerned about the broadened use dby a partyopponent are excluded from the category of hearsay
inconsistent statements. The House of Rsgm@tives on the theory that their admissibility in evidencéhis result of
attempted to limit inconsistent statements admissible fahe advesary system rather than satisfaction of the conditions
substantive use to those made under oath and subjectofdhe hearsay rule. Strahorn, A Reconsideration of the Hearsay
crossexamination, but the Senate took the positibat the Rule and Admissions, 85 U. Pa. L. Rev. 484, 564 (1973);
requirement of a prior opportunity for cresgamination was Morgan, Basic Problems of Elénce 265 (1962); 4 Wigmer
too great a restriction on the use of probative and trustworti®1048. No guarantee of trustworthiness is required in the case
evidence. The compromise in the Federal Rules was to admitan admission. The freedom which admissions have enjoyed
prior statements mad@under oath subject to the penalty offrom technical demands of searching for an assurance of
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trustworthiness in some agaifisterest circumstance, and phrased broadly so as to encompass both. While it may be
from the restritive influences of the opinion rule and the ruleargued that the agent authorized to make statements to his
requiring firsthand knowledge, when taken with theprincipal does not speak for him, Morgan, BaBroblems of

apparently prevalent satisfaction with the results, calls fdEvidence 273 (1962), communication to an outsider has not
generous treatment of this avenue to admissibility. geneerlly been thought to be an essential characteristic of an

While the classification of admissions aonhearsay makes admission. Thus, a patiybooks or records are usable against
some sense if confined to persbradmisions, there is no hlr_n, without regard to any intent to ohsclose to thiedgons. 5
good reason to treat all the admissions covered by subsectffigmore §1557. See alsoMcCormick (2d ed.) §8, at
(C), (D), and (E) as nehearsay. In fact, if these rules werel°9161. In accord is New Jersey Evidence Rule 63(8)@).
written on a clean slate without reference toRederal Rules, Uniform Rule 63(8) (a) and California Evidence Code2g2
admissions would be treated as exceptions to the hearsay Hyfich limit status as an admission in this regard to statements
and placed under Rule 803. But for the convenience of the 2fthorizel by the party to be madioro him, which is perhaps
the Federal Rule is followed. The end result is the same, afid @mpiguous limitation to statements to third persons.
the slight confusion engendered by the treatment ofiszioms Falknor, Vicarious Admissions and the Uniform Rules, 14
as norhearsay is a small price to pay for uniformity. Vand. L. Rev. 855, 8661 (1961).

The rule specifies five categories of statements for which (P) The tradition has been to test the admissjbibf

the responsibility of a party is considered sufficient to justifftatements by agents, as admissions, by agptpie usual test
reception in evidence against him. of agency. Was the admission made by the agent acting in the

R ) ) scope of his emplagent? Since few principals employ agents

(A) A partys own statement ithe classic exaple of an  or the purpose of making damaging statements, the usual
admission.See Jordan v. Stateél81 P.2d 383, 386 (Alaska yegylt wasexclusion of the statement. Dissatisfaction with this
1971). If he has a represetite capacity and the statement isjoss of valuable and helpful evidence has been increasing. A
offered against him in that capacity, no inquiry whether he wagpstantial trend favors admitting statements related to a matter
acting in the representative capacity iaking the statement is \ithin the scope of the agency or employme@tayson V.
required; the statement need only be relevant to representatiyfliams, 256 F.21 61 (10th Cir. 1958)Koninklijke Luchtvaart
affairs. To the same effect is Califia Evidence Code 1220. Maatschappij N.V. KLM Royal Dutch Airlines v. Tull@92
Cf., Uniform Rule 63(7), requiring a statement to be made inpoq 775 784 (D.C. Cir. 1961Martin v. Savage Truck Lines,
representa@ive capapity to be admissibleirgt a party in a ¢ 121 F.Supp. 417 (D.D.C. 1954), and numerous state court
representative capacity. decisions collected in 4 Wigore, 1964 Supp., at 683, with

(B) Under established principles an admission may beomments by the editor that the statements should have been
made by adopting or acquiescing in the statement of anothexcluded as not within the scope of agency. For the traditional
While knowledge of contents would ordinarily be essentiajiew, see, Northern Oil Co. v. Socony Mobil Oil C847 F.2d
this is not inevitably sofiX is a rdiable person and knows 81, 85 (2d Cir. 1965) and cases cit¢lderein. Similar
what he is talking about.See,McCormick (2d ed.) 846, at provisions are found in Uniform Rule 63(9) (a), Kansas Code
527, n.15. Adoption or acquiescence may be featdd in any of Civil Procedure %0-460(i) (1), and New Jersey Evidence
appropriate manner. When silence is relied upon, the theoryRs&lle 63(9) (a). The proposed Alaska rule was cited favorably
that the person would, under the circumstangestest the inP.R.&S. Inc. v. Pellaclg83 P.2d 195 (Alaska 1978).

statement made in his presence, if unt&e, e.g., Beavers v. (g) The limitation upon the admissibility of statements of
State, 492 P.2d 88, 96 (Alaska 1971). The decision in each Cagg.conspirators to those madiuring the course and in
calls for an evaluation in terms of probable human behavior. {fjitherance of the conspiratis in the accepted pattern. While
civil cases, the results have generally beensfsatiory. In  the proadened view of agency taken in item (D) might suggest
criminal cases, hoewer, troublesome questions have beejder admissillity of statements of c@onspirators, the
raised by decisions holding that failure to deny is an admiggency theory of conspiracy is at best a fiction and ought not to
sion: the inference is a fairly weak one, to begin with; silencg&rve as a basis for admissibility yoed that already
may be motivated by advice of counsel or realization thaliaplishedSeelLevie, Hearsay and Conspiracy, 52 Mich. L.
flanything you say may be used against gyounusual Rey, 1159 (1954); Comment, 25 Chi. L. Rev. 530 (1958).
opportunity is afforded to manufacture evidence; angne pyle is consistent with the position of the United States
encroachment upon the privilege against -@fimination  gypreme Court in denying admissibility to staémts made
seems inescaply to be involved. However, recent decisionsfier the objectives of the conspiracy have either failed or been
of the Supreme Court relating tustodial interrogation and achjevedKrulewitch v. United State§36 U.S. 440, 93 L.Ed.
the right to counsel appear to resolve these difficuliee, 799 (1949):Wong Sun v. United Stated71 U.S. 471, 9 L.Ed.
e.g., Doyle v. Ohio426 U.S. 610, 49 L.Ed.2d 91 (1976).54 441 (1963). For similarly limited provisiosgeCalifornia
Hence the rul_e cpn_tains no special provisions conceming idence Code 3223 and New Jersey Rule 63(9) (K.,
failure to deny in criminal cases. Uniform Rule 63(9) (b). While the rule refers to a
(C) No authoity is required for the general proposition thatco-conspirator, it should be clear that the rule is meant to carry
a statement authorized by a party to be made should have tvard the universal accepted doctrine that a joint venturer
status of and admission by the party. However, the questighconsigred as a cgonspirator for the purposes of this rule
arises whether only statements to third persons should beaxen though no conspiracy has been char§ee. Amidon v.
regarekd, to the exclush of statements by the agent to theStae, 565 P.2d 1248 (Alaska 1977). Traditionally the hearsay
principal. This is the new Maine Rule. The Alaska rule igxception requires indepa@ent evidence of conspiracy. This
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tradition is implidgtly carried forward under the rul&SeeK. justify nonproduction of the declarant in person at the trial
Redden & S. Saltzburdr-ederal Rules of Evidence Manualeven though he may be awaile. The theory finds vast support
461-68 (2d ed.197). in the many exceptions to the hearsay méxebped by the
common law in which unavailability of the declarant is not a
Rule 802  Hearsay Rule. relevant factor. The prest rule is a synttsss of them, with
Under existing Alaka law fihearsay is inadmsible upon revision where modern develmgents and conditions are
objection unless it falls within one of the exceptions to thbelieved to make that course appropriate.
hearsay rule Burkholder v. State491 P.2d 754, 757 (Alaa In a hearsagituation, the declarant is, of course, a witness,
1971)..Many exceptions are listed in RuBﬁS_and 804,. but ,ng neither this rule nor Rule 804 mimses with the
exceptions to the hearsay rl_JIe may be_ foundidatof Art_|cle requirement of firsthand knoedige. It may appear from his
VIl of these rules. The prosion excepting from the opéi@n  gatement or be inferable from circumstan@eeRule 602.
of the rule hearsay which is made adsitike by these rules or _ ]
others adopted by the Alaska [Beme Courtor by the Q aqd (2)Present Sense Impessiond Excited Utterance.
legislature recognizes that it may be carieet to place a consicrable measure these two gxamples overlap, th_ough
hearsay eseption outside of this Article. When the supremd@sed on somewhat different theories. The most significant
court or the legislature does so, the exception is every bit BEactical difference will lie in the time lapse allowablevizen
valid as those located in Rules 803 and 804. The followirfjrént and statement.

exanmples illudrate hearsay that is rdered admissible by  The underlying thegrof Subdivision (1) is that substantial

provisions outside of these two rules. contemporaneity of event and statnt negate the likelihood
of delibeate or conscious misrepresentation. Moreover, if the
ALASKA RULES OF CIVIL PROCEDURE witness is the declant, he may be examined on the staat.

If the witness is nothie declaant, he may be examined as to

Rule 4 (f): proof of service by affavit. . . .
the circumstances as an aid in evaluating the statement.

Rule 32 (a): admissibility of depains. Morgan, Basic Problems of Evidence 34D (1962).

Rule 43(e): affidavits when mon based on facts not  The theory of Subdivision (2) is simply that circstances
appearing of record, now found in Rule 43. may produce a condition of exaibent which terporarily stills

Rule 56: affidavits in summary judgment procees. the capacity of refldon and produces utterances free of-con

scious fabricdion. 6 Wigmore 8747, at 135. Spontaneity is

Rule 65(b): showing by affidavit for temporary restrammqhe key factor in each instance, though arrived at by somewhat

order different routes. Both are needed in order to dvo¢edless
ALASKA RULES OF CRIMINAL niggling.
PROCEDURE While the theory of Subdivision (2) has been ciied on

the ground that excitement impairs accuracy of olagiem as
well as eliminating conscious fabrication, Hutchins and
) ) o Slesinger, Some Obsetians on the Law of Evidence:
Rule 5.1(d): written reports of perts in prelimmary  gpontaneous Excimations, 28 Colum. L. Rev. 432 (1928), it
examination. finds support in cases without numb®8eecases in 6 Wigmore
§1750; Annot. 53 A.L.R.2d 1245 (statents as to cause of or
ENACTMENTS OF ALASKA LEGISLATURE responsibility for motor vehicle accident); Annot., 4 A.L.R.3d
AS 03.40.070: certified copy of instrument @endéng sale 149 (accsatay statements by homicide victims). It is well

Rule 4(a) (1): affidavits to sheo grounds for issuing
warrants.

of brand or mark. grounded in Alaska case lafee Torres v. StatB19 P.2d 788,
AS 21.06.070: certificate of insamcedirector. 79293 (A_Iaska 1974)_)/_Vatson v- Statesg7 P'Zd.289 (Alaska

K . i i 1963). Since unexciting events are less likely to evoke
AS 32.05.060: partné admission against paeship. comment, decisions inwihg Subdivision (1) are far less

Rule 802 is also not intended to alter the sultistamule of numerous. lllustrative areampa Elec. Co. v. Getrogt) So.2d
evidence that hearsay not objected to at trial is competedd (Fla. 1942);Houston Oxygen Co. v. Davi§.W.2d 474
evidenceReese v Geiermaby74 P.2d 445 (Alaska 1978Jjty  (Tex. 1942); and cases cited in McCormick (2d ed2y8, at
of Anchorage v. Nesbe%30 P.2d 1324, 1336 (Alaska 1975);709-11. See also Beech Aircraft Corp.Harvey,558 P.2d 879,

Gregay v. Padilla,379 P.2d 951, 953 (Alaska 1963). 884 (Alaska 1976).
] o With respect to the time element, Subdivision (1) recognizes
Rule 803  Hearsay Exceptionsd Availability of that in many, if not most, instances precise contemporaneity is
Declarant Immaterial. not possible, and hence a slight lapse is allowabledet)n

The exceptions are phrased in terms Of_app“ca“on of Subdivision (2) the standaaf measurement is the duration of

the hearsayule, rather than in positive terms of adsiiglity, ~ the state of excitemenfiHow long can excitement prevail?

in order to repel any impli¢@n that other possible grounds for Obviously there are no pat answers and the character of the
exclusion are eliminated from considtion. transaction or event will largely determine the significance of

the time factoo Slough, Spontaneouga®aments and State of

The present rule proceeds upon the theory that undgfng 46 jowa L. Rev. 224, 243 (1961); McCormick (2d ed.)
appropriate circustances a hesay statment may posess §297’ at 70607. ' !

circumstantial guarantees of trustworthiness sufficient to
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Participation by the declarant is not required: aepresents an ad hoc judgment which finds ample
non-participant may be moved to describe what he perceivaginforcement in the decisions, resting on practical grounds of
and one may be startled by an event in wihielis not an actor. necessity and expegticy rather than logic. A similar
Slough,supra; McCormick,supra;6 Wigmore 81755; Annot., recognition of the need for and priaetl value of this kind of
78 A.L.R.2d 300. evidence is found in California Evidence Cod&2%0.

Whether proof of the startling event may be made by the The addition of the word$offered to prove his present
statement itself is largely an academic dioes since in most condition or future actiolimits the excepion to avoid results
cases there is present at least cistantial evidence that like People v. Alcaldel48 P.2d 627 (Cal. 1944For the state
something of a startling nature must havecwred. ments of one person as to his mental or emotional condition to
Nevertheless, on occasion the only evidence may be the used against another, Subdivision (23) must be satisfied.
content of the stateent itself and rulings that it may be This modifies theHillmon rule.

sufficient are decribed agincreasing) Slough,supraat 246 (4) Statements for Purposes of Medical Diagpsis or

and as théprevailing practic® McCormick (2d ed.) 299, at  reatment. Even those few juriddtions which have shied

705. Moreover, under Rule 104(a) the judge is not limited by, oy from generally adnting statements of present condition

the hearsay rule in passing upon pretiary questions of fact. o e allowed them if made to a phgian for purposes of
Proof of declarai® perception by his statement presentgliagnosis and treatment in view of the pat®nstrong

similar consideations when declarant is identifieBeople v. motivation to be truthful. The same guarantee of

Poland, 174 N.E.2d 804 (lll. 1961). However, when declarantrustworthiness extends to statements of past ¢mmdi and

is an unidentified bystander, the cases daté hesitancy in medical history, made for purposes of diagnosis or treatment. It

upholding the stateent alone as sufficienGarrett v. Howden, also extends to statements as to cémsareasoably pertinent

387 P.2d 84 (N.M. 1963);Beck v. Dye92 P.2d 1113 (Wash. to the same purposes, in accord with the current tr8hdll

1939), a result which would under appropriate circumstanc€sl Co. v. Industrial Comission,119 N.E.2d 224 (lll. 1954);

be consistent with the rule. New Jersey Evidence Rule 63(12) (c). Statements as to fault

Permissible subject matter of the statement is limited und®uld not ordnarily qualify under this latter lguage. Thus, a
Subdivision (1) to description or explanation of the rever patients statement that he was struck by an automobile would

condition, the assumption being that spontaneity, in tHualify but not his statement that the car was driven through a
' X fd light. Under the exception the statement need not have

absence of a startling event, may extend no farther. L q hesan, S hospital d
Subdivision (2), however, the statement need dnijated to een made to a physan. Statements to hospital attendants,
ambulance drivers, or even members of the family might be

the startling event or condition, thudaafling a broader scope
of subje¢ matter coverage. 6 Wigmore 8§50, 1754.5ee Included.

Quick, Hearsay, Excitement, Nes#@y and the Uniform Rules: ~ Convention& doctrine has excluded from the hearsay

A Reappraisal of Rule 63(4), 6 Wayne L. Rev. 204,-@06 exception, as not within its guarantee of truthfulness,

(1960). statements to a physician consulted only for the purpose of

Similar provisions are found in Uniform Rule 63(4) (a) anoenak_)lin_g him to testify. Wh_ile these statements were not
(b); Calfornia Evicence Code 8240 (as to Subdivision (2) admissible as substantive dgnce, the xpert was allowed to

Only), Kansas Code of Civil Prodare §60‘460(d) (l) and (2), state the basis of his Opinion, inCIUding staeats of this kind.
New Jersey Evidence Rule 63 (4). The distinction thus called for was one most unlikely to be

o ] ) made by juries. The rule accordingly rejects the limitation.
(3) When Existing Mental, Emotional, or Phystal s position is consistent with the provisiohRule 703 that
Condition. Subdivision (3) is essentially a speded the facts on which expert testimony is based need not be

applicationof Subdivision (1), presented separately to enhan¢gymisible in evilence if of a kind ordindyi relied upon by
its usefulness and accessibility. experts in the field.

The exclusion ofistatements of memory or belief to prove (5) Recorded Recollection. A hearsay exception for
that fact remembered or believets necesary to avoid the recorded rectdction is generally recogzed and has been
virtual destruction_ of the hearsay_ rule which Wbotherwise gescribed as havinglong been favored by the federal and
result from allowing state of mind, provable by a hearsayractically all the state courts that have had sieato decide
statement, to serve as the basis for an inference of i questior United States v. Kellg49 F.2d 720, 770 (2d Cir.
happening of the event which produced the state of mingdogs) citing numerous cases and sustaining ekeeption
Shepard v. United State290 U.S. 96, 78 L.Ed. 196 (1933); 5gainst a claimed denial of the right of contation. Many
Maguire, Tre Hillmon Case: Thirtthree Years After, 38 Harv. aqditional cases are cited in Annot., 82 A.L.R.2d 473, 520. The
L. Rev. 709, 719731 (1925); Hinton, States of Mind and thegarantee of trustworthiness is found in the reliability inherent

Heasay Rule, 1 U. Chi. L. Rev. 394, 4293 (1934). The rule iy a record made while events were still fresh in dnand
of Mutual Life Ins. Co. v. Hillmori45 U.S. 285, 36 L.Ed. 706 accurately reflecting them.

(1892), allowing eidence of intention as tending to prove the - . .
doing of the act intended, is of course, left undisturbed as '€ Principal controversy attending the exception has
applied to a declarant. centered, not upon the propriety of the exception itself, but

. . ) ) upon the question whether a lménary requirement of

The carving out, from the exclusion mentioned in th@mpaired memory on the part of the witness shobkl
preceding paragraph, of declarations relating to the &eecu imposed. The authorities are divided. If regard be had only to
revocaion, identification, or terms of a declar@twill  the accuracy of the evidence, admittedly impairment of the
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memory of the witness adds nothing to it and should not like officer qualifies as acting in the regular course but the
required. Nevertheless, the absence of the regaing it is be  informant does not. The leading casehrson v. Lutz,170
lieved, would encourage the use of statements carefulN.E. 517 (N.Y. 1930), held that a report thus prepared was
prepared for pyroses of litigdon under the supersion of inadmissible. Most of the authtiés have agreed with the
attorneys, investigators, or claim adjuste®., Reportes decision. Subidision (6) has been drafted to eliminate the
Comment accomanying Rule 801(d) (1) (A). Hence, theconfusion caused by Federal Rule 803(6), which could be read
example includes a reqeiment that the witness not haveto read to abolish the business duty concept although the
fisufficient recollection to enable him to testify fully andlegislative history plainly indicates that no such thing was
accurately To the same effect are California Evidence Cod@tended.

§1237 and New Jersey Rule 63(1) (b), and this has been thepyries in form of opinions were not encountered in

postion of the federal courts. traditional business records in view of the purely factual nature

No attenpt is made in the exception to spell out the methodf the items recorded, but they are now commonly encountered
of establishing the initial knowledge or the contemporaneityith respect to medical diagnoses, proggg) and test results,
and accuracy of the record, leaving them to be dealt with as the well as ocadonally in oher areas. In the state courts, the
circumstances of the particular case might indicate. Multipleend favors admissibility. In order to make clear its adherence
person involvemet in the process of obsémg and recorihg, to the latter position, the rule specifically includes both
as in Rathbun v. Brancatellal07 A. 279 (N.J. 1919), is diagnoses and opinions, in addition to acts, events, and-condi
entirely consistent with the exception. tions, as proper subjects of adsible entries.

Locating the exception at this place in the scheme of the Problems of the motivation of the informant have been a
rules is a matter of choice. There were two othesspdities.  source of diffculty and disagreement. BRalmer v. Hoffman,
The first was to regard the statent as one of the group of 318 U.S. 109 87 L.Ed. 645 (1943), exclusion of an accident
prior statements of a testifying witness which are excludegport made by the since deceased engineer, offered by
entirely from the categy of hearsay by Rule 801(d) (1). Thatdefendnt railroad trustees in a grade crossing collision case,
category, however, requires that declarant fisalject to was upheld. The report was nfin the regular course of
crossexaminationy as to which the impaired memyaspect business) not a record of the systematic conduct of the
of the excepion raises doubts. The other posstpilivas to business as a business, said the Court. The report was prepared
include the exception among those covered by Rule 804. Siffoe use in litigatig, not railroading. While the opinion
unavailability is required by that rule and lack of memory isnentions the motiw@on of the engineer onlpbliquely, the
listed as a species of unavailability by the defom of the emphasis on records of routine operations is significant only
term in Rule 804(a) (3), that treatment at first impressiohy virtue of impact on motivation to be accurate. Absence of
would seem appropriate. The fact is, however, that theutineness raises lack of motiin to be accurate.

unavailability rejuirement of the exception is of a limited and 14 |Jower court had concluded that the engiGestatement
peculiar nature. Amordindy, the exception is located at this,, .o Adripping with motivations to misrepsen® Hoffman v.

point (ather than in the context of a rule where unavailability ilsalmer, 129 F.2d 976, 991 (2d Cir. 1942). Other courts also

conceived of more broadly. have focused on a motive to misrepresent, althoughyma
(6) Business RecordsThis exception continues in effect business records are potentially ssdfving. The formuléon

the busiess records exception to the hearsay rule puslyio of specific terms which would assure satisfactory results in all

found in Alaska R. Civ. P. 44(a) (1) and Alaska R. Crim. Rases is not possible. Consequently the rule proceeds from the

26(e). While the language is slightly different, the basic thrustase that records made in the course of a regularly conducted

of the new rule is identical to the old. activity will be taken as admissible but subject to authority to

The background of this exception is set forth in the Advisor xclude iffithe sources of information or other circumstances
Committeés Note accmpany Federal Rule 803(6). The [ndicate lack of trustworthiness.See generally Patrick v.
element of unusual reliability of busiss records is said S€dWick,391 P.2d 453, 4589 (Alaska 1964)Commercial

variously to be supplied by systematic checking, by regularifynion Compares v. Smallwoo50 P.2d 1261 (Alaska 1976).

and continuity which prduce habits of precision, by actual The form which th&record may assume under the rule is
experence of business in relying upanetn, or by a duty to described broadly as fanemorandum, report, record, or data
make an acaate record as part of a continuing job orcompilation, in any fornd The expressioiidata compilono
occupation. is used as broadly descripivof any means of storing
information other than the conventional words andirég in

ordinary business records. All parfeints, including the written or documentary form. It includes, but is by no means

observer or participant furnistg the information to be re limited to, electronic computer storage.

corded, are acting rdinely, under a duty of accuracy, with (7) Absence of RecordsFailure of a record to mention a
employer relance on the result, or in shdiin the regular matter vhich would ordinarily be mdioned is satisfactory
course of businegsIf, howe\er, the supplier of the inforaa  evidence of its nonexisnce. Uniform Rule 63(14), Comment.
tion does not act in the regular course, an d¢®ddink is While probably not hearsay as defined in Rule 801, supra,
broken; the assurance of accuracy does not extend to the infdecisions may be found which class the evidence not only as
mation itself, and the fact that it may be recorded witlhearsay but also as noitkin any exception. In order to set the
scrupulous accuracy is of no avail. An illustration is the policquestion at rest in favor of admisgity, it is specifically
report incorporahg information obtained from a bystander:treated here. McCormick (2d ed.)387; Morgan, Basic

Sources of information present no substantial lerobwith
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Problems of Evidence 314 (1962); 5 Wigmorel581; admissible in evidence, Uorm Vital Statisics Act, 9C
Uniform Rule 63(14); California Evidence Codg1272; U.L.A. 350 (1957). The rule is in principle narrower than
Kansas Code of Civil Prodere 860-460(n); New Jersey Evi Uniform Rule 63(16) which includes reports required of
dence 63(14). This Rule supersedes Alaska R. Civ. P. 44(a) (@rsons performing functions autfmed by statute, yet in
and Alaska R. Crim. P. 26 (e); it provides for identical results. practical effect the two are substantially the same. Comment,
(8) Public Records and Reorts. fiThe reliabilty and Uniform Rule 63(16). The exception as drafted is in the pattern

trustworthness of official documents and also the desire t8f California Evidence Code B281. It is consistent with the

keep officials from having to testify personally in everyPréVious excefion and may overlap with it in some instances.
instance have generally been established as the policie10) Absence of Public Record or Entry.The principle
underlying this hearsay exd&m.0 Webster v. Statég28 P.2d of proving nomccurence of an event by evidence of the
1179, 1181 (Alaskd974). The exception was recognized inabsence of a record which would regularly be made of its
Alaska R. Civ. P. 44(b) and Alaska R. Crim. P. 26(e), which amccurrence, deveped in Subdivision (7) with respect to
superseded by this rule. regularly conducted business activities, is here extended to

Subdivision (8) follows Maine Rule 803(8), rather than itPuPlic records of the kind mentioned in Sbisions (8) and

federal countgrart. The Maine rule is clearer, easier to appl;ﬂ,g)' 5 Wigmore 81633(6), at 519. Some harmless degilon

and avoids some of the cliantation problems presented by ° dou_bt exists with Subdsion _(7). This continues in effect
the Federal RuleSee generally, United States v. Smgag  the policy of former Alaska R. Civ. P. 44 (b) (3).

F.2d 957 (D.C. Cir. 1975). It recognizes that goweent The rule includes situations in which absence of a record
records that are compiled for purposes other than presentativay itself be the ultimate focal point of inquimy;g., People v.

on the governm#&é behalf at trial are geradly reliable (part Love,142 N.E. 204 (lll. 1923) (certificate of Secretary of State
(a)), but that reliabity is substantially diminished when the admitted to show failure to file doments required by
government stands to gain an edge in litigation through ti&ecurities Law); as well as cases where the absence of a record
introduction of a record or report it has prepared (parts (b) (i dffered as proof of the naacurrence of an event ordinarily

& (iii)). Similarly, the rule differentiates factual fimys made recorded.

by the government in the process of carrying out public 17y Records of Religious Orgaizations. Records of
respon5|_bll|t_|es, Wh'Ch. are presumed o 'be “?"a*?'e’ fromctivities of religious organizations are currently recognized as
factual findings resulting from a special investigation of & missible at least to the extent of the business recoreg-exc
particular complaint, case incident, which are not within this . ¢ the hearsay rule, 5 WigmoreL§23, at 371, and Subdi
exception, since there is no reason to believe that the govelfion (6) would be applicable. However, both the business
ment would itself_ rely on its findings_ outside the Iitig‘"?‘tionrecord doctrine and Sdlvision (6) require that the person
context (part (b) (iv) ). Finally, invegfative reports by police ¢, hishing the information be one in the business or activity.
and law enforcement pgomel are excluded because they areryg regit s such decisions a@3aily v. Grand Lodgel42 N.E.
often unreliableSee Menard v. Aceved€l8 P.2d 766 (Alaska 47g (1. 1924), holihg a church record admissible to prove

1966). fact, date, and place of baptism, but not age of child except that

While this rule may appear, at first blush anyway, to be die had at least been born at the time. In view of the likelihood
odds withWebster v. State, suprthat case would be decided that fdse information would be furnished on occasions of this
the same way under thesdles. Presumably the breathalyzerkind, the rule contains no requinent that the informant be in
test would be admissible as a business record undée course of the activiteeCalifornia Evidence Code 8315
Subdivision (6).Menard v. Acevedo, supr& in accord with and Comment.

this Subdivision. (12) Marriage, Baptismal, and Similar Certificates.The

More leeway is provided for adnsion of public reports principle of proof by certification is recognized as to public
involving factual findings in civ cases than criminal cases. Inofficials in Subdivisions (8) and (10), and with respect to
this way deference is paid the confrontation clause. But recordsthenttation in Rule 902. The present extep is a
and reports not involving investigations into particular eventduplication to the extent that it deals with a certificate by a
and findings of fact are admissible under this Sulstvi even public official, as in the case of a judge who performs a
in criminal cases. marriage ceremony. The area covered by the rule is, however,

There isno doubt that Subdivision (8) differs from formerSubstantially larger and extends the caxdifion procedure to

Alaska R. Civ. P. 44(b), but the goals of both rules are simildf€rgymen and the like who perform marriages and other

When Subdivisions (6) and (8) of the rules are read togetherpﬁremonies or adminter sacraments. Thus certificates of such

should be apparent that the admisitipiof official records is Maltérs as baptism or confirmation, as well as marriage, are
not unduy circumscribed by the rule. included. In principle they are as acceptabledence as

] ) ] ~_certificates of public officersSee5 Wigmore 81645, as to
The notice requirement, formally found in Alaska R. Civ. Pmarriage certificates. When the persocuting the certificate
44(b) (2) is carried forward, but the autheation provisions s not a public official, the seliuthenticating character of
of Alaska R. Civ. P. 44(b) (4) & (5) and the regulation ofyocuments purporting to emanate from public officialee(
copies under Alaska R. Civ. P. 44(b) (6X@ are eliminated as Ryle 902) is lacking and proof is required that the person was
these subjects are covered by Articles IX and X of these rulesythorized and did make the certificate.eTtime element,

(9) Records of Vital Statigics. Records of vital statistics however, may safely be taken as supplied by the certificate,
are commonly the subject of particular statutes making the@mce authority and authenticity are established, partiguiar
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view of the presumption that a document was executed on tBaltzburg, Federal Rules of Evidence Mah 334 (2d ed.
date it bears. 1977).

For similar rules, some limited tcedificates of marriage, Similar provisions are contained in Uniform Rule 63(29);
with variations in foundation requiremensge,Uniform Rule California Evidence Code 8330; Kansas Code of Civil
63(18); California Evidence Code 1816; Kansas Code of Procedure $0-460(aa); New Jersey Evidence Rule 63(29).

Civil Procedure $0-460(p); New Jersey Evidence Rule (16) statements in Ancient Docments. Authenttating a

63(18). doaument as ancient, essentially in the pattern of the common
(13) Family Records. Records of family history épt in  law, as provided in Rule 901(b) (8), leaves open as a separate
family bibles have by long tradition been received in evidenceguestion the admissibility of assertive statements contained
5 Wigmore 881495, 1496, citing numerous statutes andherein as against a hearsay objection. 7 Wigmo244%a.
decisions. Opiions in the area also includestriptions on Wigmore furthe states that the ancient document technique of
tombstones, publicly displayed pedigrees, and engravings @utherication is universally conceded to apply to all sorts of
rings. Wigmore, supra. The rule is substantially identical in documents, includg letters, records, contracts, maps, and
coverage with California Evidence Codd.312. In approving certificates, in addition to title documents, citing numerous
the Federal Rule counterpart to Alaska Rule 803(13), thdecisions. 7 Wigmor& 2145. Since most of these items are
House of Representativ@3dudiciary Committee approved this significant evidentially only insofar as they are assertive, their
rule in the form submiéd by the Court, intending that the admission in evidence must be as a hearsay exceplitrsee
phrase fiStatements of fact concerning personal or familyp Wigmore 81573, at 429, referring to recitals in ancient deeds
historyd0 be read to include the specific types of suclas a flimitedd hearsayexception. The former position is
statements enumerated in Rule 803(11). This is a sensiblelieved to be the correct one in gea and authay. As
approach to the Subdivision and accuratelscdiees the pointed out in McCormick (2d ed.)33, danger of mistake is
purpose of the Alaska rul&eealso, Annot., 39 A.L.R. 372 minimized by authentication requirements, and age affords
(1924). assuance that the writing antedates theesent controversy.
Nebraska fdbwed the usual common law view in defining
ancient documents as those in existence more than 30 years.
statutory development. Under any theory of the admissibilit ost other states that have adOPFe.d rules based on the federal
of pulic records, the records would be re@ble as evidence odel agree with f[h_e_federal provision reducing theer of
of the contents of the recorded document, else the riagordYea's t0 20. Subdivision (16) also reduces the number of years
process would be reduced to a nullity. When, however, tf the theory that twenty years should be sufficient to
record is offered for the further purpose of proving efieou Ccounteract fraud.
and deliverya problem of lack of firsthand knowledge by the For a similar provision, but with the addedjugement that
recorder, not present as to temts, is presented. This problemfithe statement has since generally been agted as true by
is solved, seemirlg in all jurisdictions, by qualying or persons having an interest in the mabtesee California
recording only those doauents shown by a spéieid proce  Evidence Code $331.
dure, either acknowbgement or a form of probate, to have (17) Market Reports, Commercial Publications. Ample

been executed and delivered. 5 Wigmorel§871651. See  ihority at common law supported the admission in evidence
AS 34.15.260See a'SOAS 34.15.300 and AS 35.25.068ee of items falllng in this Categy. While ngnorefs text is

generally Hearsay Under the Proposed Federal Rules: o qwiy oriented to lists, etc., pared for the use of a trade
Discretionary Aproach, 15 Wayne L. Rev. 107L17273 o rofesion, 6 Wigmore 8702, authorities are cited which

(1968). include other kinds of publications, for example, newspaper

(15) Statements in Documents Affeéhg an Interest in  market reports, telephone directories, and city otiinées. 6
Property. Dispositive documents often contain recitals of factWigmore 8§817021706. The basis of trustworttéss is
Thus a deed purporting to have been executed by an attorggneral reliance by the public or by a particular segment of it,
in fact may recite the existence of the power of attoraeyy  and the motivation of the compiler to foster reliance by being
deed may recite that the grantors are all the heirs of the lastcurate.

record owner. Under the rule, these recitals are exempted fromgq, gimilar provisionsseeUniform Rule 63(30); Cifornia
the hearsay rule. The circstances under which dispositive %vidence Code 8340: Kansas Code of Civil Prabare

(14) Records of Documents Afecting an Interest in
Property. The recording of title doguents is a puig

documents are executed and the requirement that the recital 460(bb); New Jersey Edénce Rule 63(30). Uniform

germane to the purpose of the document are believed to Bgmecial” Code 724 provides for admibility in
adeguate guarantees of trustworthiness, paityiin view of o iqence ofreports in official publications or trade journals or
the nonapplicaility of the rule if dealings with the property in newspaersor periodicals of general circulation published

have been inconsistent with the document. Although there i 1o reports of such [established commybdnarketd This
authority restricting this exception to ancient documents, therg,q is consistent with AS 45.05.240.

is no good reason to so limit it. It should not be surprising, )

however, to see that in practical applica the document will  (18) Learned Treatises. Commenators have generally
most often be an ancient on8ee Uniform Rule 63(29), favored the adhissibility of learned treates; See McCormick
Comment. The dct that the Alaska Rule and Federal Ruld2d €d.) 321; Morgan, Basic Problems of Evidence 366 (1962);
803(15) are identical removes any question whether ttfe Wigmore §1692. See alsoUniform Rule 63(31); Kansas
Federal Rule violates the policy &fie recognized in other Code of Civil Procedure §0-460(cc). But the great weight of
Federal Rulese(g., 301, 501, 601)SeeK. Redden and S. authority has been that learned treatises are not admissible as
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substantive evidence though usable in the eeoa@mination of subject of proof by evidence of reputation in the commusity
experts. The foundation of the minority view is that theNigmore §1602. As to such items as legitimacy, relationship,
hearsay objection must be regarded as unimpressive wtemtogion, birth, and death, the decisions are divided. 5
directed against treatises since a high standard ofamcis Wigmore 81605. All seem to be susceptible to being the
engendered by vimus factors: the treatise is written primarily subject of well founded repute. Thavorldd in which the
and impartially for professionals, subject to scrutiny andeputation may extsmay be family, associates, or community.
exposure for inaccuracy, with the reputation of the writer &his world has proved capable of expanding with changing
stake. 6 Wigmore 8692. Sound as this position may be withtimes from the single uncomplicated neighborhood, in which
respect to trustworthinesthere is, nevertheless, an additionakll activities take place, to the multiple and unrelated worlds of
difficulty in the likelihood that the treatise will be misun work, religious affiliation,and social activity, in each of which
derstood and misapplied without expert assistance aadreputation may be generated. The family has often served as
supervision. This diffiulty is recognized in the cases demthe point of beginning for allowing community reputation. 5
onstrating unwillingness to sustain finds relative to Wigmore 8§1488. For comparable provisiorsee, Uniform
disability on the basis of judicially noticed medical texts. Th&kule 63(26), (27) (c); Califoia Eviderre Code 88313,
rule avoids the danger of misunderstanding and misapplicati@814; Kansas Code of Civil Prabere 860-460(x), (y) (3);

by limiting the use of treatises as substantive evidence ew Jersey Edence Rule 63 (26), (27) (c).

situat?ons in Whi.Ch an expert !s on the stand a@'me 0 The first portion of Subdivision (20) is based upon the
explain and assist in the application of the treatise if des're&eneral admissibility of evidence of repiita as to land
The limitation upon receiving the publication itself physicallyp ) ndaries and tal customs expaed in this country to

in evidence, contained in the last sentence, isighed 10 jhqjde private as well as public boundaries. McCormick (2d
further this policy. ed.) §324. The repution is reyuired to antedate the
The relevance of the use oééitises on crossxamination is controversy, though not to be ancient. The second portion is
evident. This use of treatises has been the subject of varidsdwise supported by doority, McCormick (2d ed.) 824,
views. The most restrictive position is that the witness muand is designed to facilitate proof of events when judicial
have stated expressly on direct his reliance upon the treatisendtice is not available. The historical chaescof the subject
slightly more liberal approach Btinsists upon reince but matter dispenses with any need that the reputation antedate the
allows it to be developed on cresgamination. Further controversy with respect to which it is eféd. For similar
relaxation dispenses with reliance but requires recognition psovisions see, Uniform Rule 63 (27) (a), (b); Califaia
an authority by the witness, developable on eessmination. Evidence Code §83201322; Kansas Code of Civil Procedure
The greatest liberdy is found in decisias allowing use of the §60-460(y), (1), (2); New Jersey Hlence Rule 63(27) (a),
treatise on crosexamination when its status as an authority igb).

edablished by any means. Annot, 60 A.L.R.2d 77. The g iision (21) recognizes the traditional ataege of

exc_eption is hinged upon this Igst posit_ion, which is that of tr}‘:eputation evidence as a means of proving human character.
United States Supreme CouReilly v. Pinkus338 U.S. 269, \ccormick (2d ed.) §84, 186. The exception deals only with

94 L.Ed. 63 (1949), and of recent well considered state Coyffy hearsay aspect of this kind of deiice. Limitations upon
decisions City of St. Petersburg v. Fergusof93 So.2d 648 ,ynissibility based on other grounds will be found in Rules

(Fla._ App. 1967),cert. denle_d,201 SO'Zd. 556 (Fl_a. 1968); 404, rdevancy of character evidence generally, and 608,
Darling v. Charleston Mem@l Community Hospital,211  par5cter of witness. The exception is in effect a reiteration, in
N.E.2d 253 (lll. 1965),Dabroe v. Rhodes C0392 P.2d 317 ¢ context of hearsay, of Rule 405(a). Similar provisions are
(Wash. 1964). contained in Uniform Rule 63(28); California Evidence Code

Nebraska did not adopt such a yisbon in its rules, but §1324; Kansas Qie of Civil Procedure §0-460(z); New
other states following the Federal model did. Jersey Evidence Rule 63 (28).

(19), (20), and (21Reputation Concerning Personal or (22) Judgment as to Personal, Family, or Geeral
Family Historyd Reputation Concerning Boundaries or History, or Boundaries. A hearsay excdjon in this area was
General Historyd Reputation as to Character. Trust originally justified on the ground that verdicts were evidence
worthiness in reputen evidence is foundwhen the topic is of reputaton. As trial by jury graduated from the category of
such that the facts are likely to have been inquired about andighborhood inquests, this theory lost its validity. It was never
that persons having personal knowledge havelatied facts valid as to chancery deees. Nevertheless the rule persisted,
which have thus been discussed in the momity; and thus the though the judges and writers shifted ground and began saying
communitys conclusion, if any has been formed, is likely to béhat the judgment or decree was as good device as
a trustworthy on®.5 Wigmore 81580, at 444, andee also, reputation.See City of Lodon v. ClerkeCarth. 181, 90 Eng.
§1583. On this common foundation, reputation as to lanBep. 710 (K.B. 1691eill v. Duke of Devonshir® App. Cas.
boundaries, cusms, general history, character, and marriag@35 (1882). The shift appears to be correct, since the process
have come to be regarded as adrblssiThe breadth of the of inquiry, sifting, amnl scrutiny which is relied upon to render
undelying principle suggests the formtilen of an equally reputation reliable is present in paps greater measure in the
broad exception, but tradition has in fact been mucloner process of litigation. While this might suggest a broader area
and more prticularized, and this is the pattern of these excepf applicdion, the affinity to reputation is strong, and subdivi
tions in the rule. sion (22) goes nturther, not even includg charater.

Subdivision (19) is concerned with matters of personal and (23) Other Exceptions. Whether or not to include a
family history. Marriage is universally conceded to be a propgeneral section like this divided the United States Congress
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during its consideration of the Federal Rules of Evidence. Ahow how to use the first finding. There is no reasordtpaa

first the House Committee on the Judisi deleted draft rules rule that can only confuse the trial process. Soott v.

[803 (24) and 804 (b) (5)] intended to allow courts flexibilityRobinson,583 P.2d 188 (Alaska 1978), the Supreme Court
in creaing hearsay exceptions to fit piaular cases. Such rules held that a coviction in a crininal case would be conclusive
were viewedias injecing too much uncertainty into the law of in a subsequent civil case as to the facts necessarily decided in
evidence and impairing the abiligf practitioners to prepare the aiminal case under certain circstances, to wit: the prior

for trial.0 The Senate Comittee on the Judiciary believed conviction was for a serious criminal offense, the defendant

that there are certain exdimal circumstances where 12d @ full and fair hearing, and the issue on which the
evidence which is found by a court to have gutes of Jngment is offered was necessarily decided in the pusvi
trustworthiness equivalent to or eding the guarapes Ul

reflected by the presently limited exceptions, and to have .

high degree of probativeness and necessity could propefﬁple 804 Hearsay Excefiionsd Declarant

be admissible. Unavailable.

The Senate Committeéintended that the residual hearsay (&) Definition of Unavailability. The defintion of
exception will be used very rarely, and only in eyl ynavaﬂabllty |mplements the division of hesay exceptions
circumstances. Thus, it modiied the rule proposed by the into two categories: Rules 803 and 804(b).

Advisory Committee and approved by the @it States At common law the unavailability requirement wasleed
Supreme Court to narrow the exception. House and Sen@ieconnetion with particular hearsay exdigns rather than
Confeences finally agreed on the Ser@atapproach but added along general lines. Haver, no reason is apparent for making

a provision that a payr intending to request the Court to use aistinctions as to what sdiiss uravailability for the different
statement under this subdivision must notify, sufficiently inexcepions.

advance of trial to allow for a fair contest on the issue of Eive instances of unavailability areesgiied:
whether the statement should be used, any adverse party of the y ’
intent as well as of the pgiculars of the statement. (1) Substantial authority syorts the position that exercise

Some states that adopted rules based on the federal madel clam: Off pnwle_g)t_art by the" dgctmt sat|t§f|es tl:r?
rejected any residual exceptioa.§.,Maine and Nebraska), or ;ggmug?r?eesr;imgnyl;nwa;:t IvlySt;utZLf6yS(l)n2§Og§$C(£|2 VAVIpp
modified the Federal Rulee(g., Nevada and New Mexico). 1950): Sate v Stéwart,llé P 48’9 (Kaﬁ 1011): Anﬁot 4'5
Alaska Rule 803(23) copies the FealeRule in he belief that AL R,Zd 135"1_ Uniform Rulé 62(7) (a)'.CaIiforﬁia Evidénce
the Senate Judiciary Committee was correct in comnuuthat C.oolle. §40 (é) (1): Kansas Code 'of Civil Procedure
the specific exceptipns provided for i_n Rule 86®_hile they § 60-459(g) (1). A rljling by the judge is required, which
LEﬂECt the most typical and well regnized exceptions to the clearly implies that an actual claiofi privilege must be made.

earsay rule may not encompass every situation ichathe
reliability and appropriateess of a partidar piece of hearsay  (2) A witness is rendered unavailable if he simply refuses
evidence made clear that it should be heard and consideredt@yestify concerning the subject matter of his statement despite
the trier of fac Cf., Beech Aircraft Corp. v. Harve§58 P.2d judicial presures to do so, a position supported by lsimi
879 (Alaska 1976). The intent of the rule is thashibuld be consideations of practicalityJohrson v. People384 P.2d 454
used sparingly. It has been cited with favoriiaska Airlines, (Colo. 1963);People v. Pickett63 N.W.2d 681, 45 A.L.R.2d
Inc. v. Sweats84 P.2d 544 (Alaska 1978). 1341 (Mich. 1954).Contra, Pleau v. State38 N.W.2d 496

Note on Omissio® Omitted from this rule is an exception (Wis. 1949).
for judgments of previous convictioseeFederal Rule 803  (3) The position that a lack of memory by the witness of
(22). Since guilty feas and statsents in connection therewith the subject matter of his statement ddntes unavailability
are admissible under Rule 801(d) (2) (a), unless banned undikewise finds support in the cases, though not without dissent.
Rule 410, the only reason to include an exception for-juddf the claim is successful, the practical effect is to put the
ments of previous conviction is to permit a finding of one trietestimony beyond reach, as in the other instances. In this
of fact to come before ather. If a judgment of guilty in a instance, however, it will be noted that tleek of memory
criminal case, which ftdws proof beyond a reasonable doubtmust be estdished by the testiony of the witness himself,
is to have impact in subsequent cases, the impact should beAych clearly cotemplates his production and subjection to
way of collaeral estoppel, not by admitting the previouscrossexamination. However, the court may choose to
judgment. The judgment tells thecemd trier of fact nothing; disbelieve the declaraittestimony as to his lack of memory.
that trier will either disregard it or defer to it, neither of whichTo make this clear, Rule 804(a) (3) begins with the wiisl
tactic is intended by the Federal Rule. There are strofigblishes rather than the wordiestfies tod which begin its
arguments to the effect that facts once proved beyond federal couterpart.See United States v. Insad@3 F.2d 1165,
reasonable doubt should be binding in subsegpeceedings, 11691170 (2nd Cir.)cert. denied,400 U.S. 841 (1970). A
especially subsequent civil proceedings. But such a rule pgeliminary finding is required under Rule 104(a).
beyond the scope of rules of evidence. The only argument in(4) peath and infirmity find general recogion as
favor of the_ Federal Rule |s_that it might be unconstlt_laicho grounds. Urform Rule 62(7) (c): California Edence Code
attempt to invoke the doctrine of collateral estdpmRinst @  § 240(a) (3); Kansas Code of Civil Procedur68459(g) (3);
defendant in subsequent criminal cases andfeédRule 803 New Jersey Evidence Rule 62(6) (Sge alsahe provisions

(22) is an attempt to use a prior findingsomeway. But the  on yse of deositions in Rule 32(a) (3) of the Alaska Rules of
fact remains that the trier of fact in the second case cannot
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Civil Procedure and Rule 15(e) of the Alaska Rules of Despite the fact that several states have abjured the
Criminal Procedure. provision requiring an effort to depose, this rule follows the
federal lead in requiring that oath and cregamination are

(5) Absence from the hearing coupled with inability to' > . .
compel attedance by process or othesasonable means or to utilized wheneer reasonably podsie. An opportunity for oath

depose the declarant in order to provide an opportunity for ogifid crosexamindion is favored despite its costs.

and crossexamnation also satfes the requirement. Uniform  Paragraph (b) (1) iswot included under (a) (5) for an
Rule 62(7) (d) and (e); California Evidence Code4®(a) (4) obvious reason; there has already been an appyrfor oath
and (5); Kansas Code of Civil Proced@60-459(g) (4) and and crossxamination. The Federal Rule excluded (b) (5) as
(5). If the conditions otherwise corstiing unavailability well, but no good reason argues why stegats falling within
result from the procurement or wrad@ing of the proponent of the general excejpn should beadmitted if an opportity to

the statement, thegairement is not satisfied. depose has been foregone. Indeed, since thisgraata

The requirement that an attempt to depose a witness hdJ¥olves controversial evidence not within tréahal excep
been made, if possible, was added by the Committee on tHans, there is more, not less, reason to include it in (a) (5).
Judiciary of the House of Regsentatives when it considered (b) Hearsay Exceptions.Rule 803,supra,is based upon
the Federal Rules. The Senate Committee on the Judiciary whs assumjion that a hearsay statement falling within one of
not enthusstic about the addition, arguing: its exceptions possesses gtiedi which justify the conclusion

Under the House amendmenteftre a witness is that whether the declarant is available or unavailable is not a

declared unavaible, a party must try to depose a witnes&elevant factor in determining admissibility. Tirestant rule

(declarant) with respect to dying dewkions, declarations proceeds upon a_different_theow: hearsay which admittedly is
against interest, and derdtions of pedigree. None of theseN0t €qual in quality to testimony of the declarant on the stand
situations would seem to warrant this needlessraatical M2 neverthiess be admitted if the declarant is unavailable
and highly restriive complication. A good case can peand if his statement meets a specified standard. Tte r

made for eliminating the @vailability requirement entitg Expreses preferences: testimony given on the stand in person
for dedarations against interest cases is preferred over hesay, and hearsay, if of the specified

) ) quality, is preferred over complete loss of the evidence of the
In dying declaration cases, the declarant usualljecjarant. The exceptions evolved at common law with respect

though not necesurily, will be deceased at the time of trial. to declarations of unavaible declarants furnish the basis for
Pedigree statements which are admittedly and necessagihs exceptions enumerated in the pgosal. The term

based largely on word of mouth are not greatly fortified by g,navailable is deined in subdivision (a).

deposition requirement. . .
(1) Former TestimonyFormer testimony does not rely

Depositions are expensive and thr@nsuning. In any  pon some set of circumstances to sulbtitfor oath and
event, depsition procelures are available to those who wishergssexamination, since both oath and opportunity to
to resort to them. Moreover, the deposition procedures of thgsssexamine were present in fact. The only missing one of
Civil Rules and Criminal Rules are only imfetly adapted  the jdeal conditions for the giving of testimony is the presence
to implementing the amendment. No purpose is Servef the trier fidemeanor evidendp This is lacking with all
unless the depdsin, if taken, may be usein evd e n ¢ e @earsay exceptions. Hence it may be argued that former
[Footnote omited ] testimony is the strongest hearsay and should be included

But the Senate Committee conobad with a statment under Rule 803,supra. However, oppdunity to olserve

indicating it did not completely disagree with the goals of thdemeanor is what in a large rseee confers depth and

House Committee: meaning upon oath and cressamination. Thus, in cases
The committee understands that the rule as t%nder Rule 803 deeanor lacks the significance which it

unavailability, as eplained by theAdvisory Committee possesses with respect to testimony. In any event, the tradition,

ficontains no requirement that an attempt be made to take Iﬁgnded.flﬂ gxpengln(;)el, l_Jrr;:formly f?vor§ d&gﬂun{of tthe
depostion of a declaranb. In reflecting the committeie Wf' r;]ess II' € |shz_ava| af e efexc;:‘p ion in c?nhlnua_ ion
judgment, the stateent is accurate insofar as it goes.0 the policy. T.'s preference for the presence of the witness Is
Where, howver, the proponent of the staent, with apparent alsp in rules_ and statutes on the use of depositions,
knowledge of the extence of the statement, fails to eon which deal with substamlly the same problem.
front the declarant with the statent at the taking of the  Under the exception, the testimony may be offered (1)
deposition, then the proponent should not, in fairness, Ilggaing the party against whom it was previouslfeoéd or (2)
permitted to treat the declarant @snavailablé simply against the partpy whom it was previously offered. In each
because the declaranivas not ameable to process instance the question resolves itself into whether fairness
compelling his attendance at trial. The committee does nallows imposing, upon the party against whom now offered,
consider it necesary to amend the rule to this effect becausthe handling of th witness on the earlier occasion. (1) If the
such a situation abuses, not fmms to, the rule. Fairness party against whom now offered is the one against whom the
would preclude a person from introdug a hearsay testimony was déred previously, no unfairness is apparent in
statement on a particular issue if the person taking tifequiring him to accept his own prior conduct of
deposiion was aware of the issue at the time of the depogirossexamination or decision not torassexamine. Only
tion but failed to depose the unavailable witness on thdemeanor has been lost, and that is inherent in the situation. (2)
issue. If the party against whom now offered is the doyavhom the
testimony was offered previously, a satisfactory answer
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becomes somewhat more diffit. One possibility isto make it clear that it does not cover depositions taken by parties
proceed somewhat along the line of an adoptive admissidn,the same case that goes to trial.

i.e., by offering the testimony proponent in effect adopts it. | is important to keep in mind that Rule 801(d) (1

However, this theory savors of discarded concepts af P P @ (1) gy

. A . - - : uthorize admission of former testimony for its truth even
witnessesbelonging to a party of litigandsbility to pick and \\hen a witness is present. And Rule 801(d) (2) may do the
choose witnsses, and of vouching for dseown witnesses. A

. o same.
more direct and acceptable approach is simply to recognize

direct and redect examination of orie own witness as the (2) Statement Under Belief of Impending Deaffhe
Allowable techniques for dealingiti hostile, doublecrossing, €xPanded beyul its tradiional limits. While the original reli -
forgetful, and menté} deficient witnesses leave no ssince 9ious justification for the exception may have lost its
to a claim that one could not adequately develop his Ov\ﬁanICtlon for some persons ove_r the years, it can scarcely be

is presented when failure to developljuias the result of a > Wigmore §1443 and hte classic statement of Chief Baron
deliberate choice. Eyre in Rex v. Woodcock, Leach 500, 502, 168 Eng. Rep.

. . o 352, 353 (K.B. 1789).
The common law did not limit the admissibility of former i

testimony to that given in an earlier trial of the same case, "€ common law required that the statement be that of the
although it did require identity of issues as a means ofiimgur Victim, offered in a prosecution for criminal homicide. Thus
that the former haifing of the witness was the equivalent of déclarations by vicths in proseution for other crimes, e.g., a
what would now be done if the opportunity were preseént declara!on by a rape victim who dles_m childbirth, and all
Modern decisions reduce the requirement fubstantiay ~declardions in civil cases were outside the scope of the
identity. Since identity of issues is significant only in that i€Xception. An occasional statute has removed these restrictions
bears on motive and interest in deyefay fully the testimony ©OF has epanded the areaf offenses to include abortions, 5
of the witness, expreisg the matter in the latter terms isWigmore 81432, at 224, n.4. While the common law
preferable. Testimony given at a jmgnary hearing was held €xception no doubt origined as a result of the exceptional
in California v. Green399 U.S. 149, 26 L.Ed.2d 489 (1970),n€ed for the edence in homicide cases, the theory or admissi
to satisfy confrotation requirenents in his respect. The Dbility applies equally in civil cases. Theame considetions

opportunity to prepare will have to be examined in all caseguggest abafonment of the limitation to circustances
however. attending the event in question, yet when the statement deals

with matters other than the supposed death, its influence is

Rule 804(b) (1), as submitted by the Supreme Court to thejie\eq to be suffiently attenuated to justify thémitation.
Congress, &wed prior testimony of an unavablle witness 0y ainbility is not limited to deathSeesubdiviion (a) of

be admjss_iﬁle if the pa(rjty_against wﬂ;pm st cbhfferehd dor & this rule. Any problem as to declarations phrased in terms of
person rwith motive and Interest sifaro to his had an qninign s laid at rest by Rule 701, and continuation of a

opportunity to examme the witness. The Congress coneltid requirement of firsthand knowledge is assured by Rule 602
that it is generally unfair to impose upon the party against

whom the heaay evidence is being offered resgibiity for Qomparablg provisions are found in Uniform Rule 6_3(_5);
the manner in which the witness was previously handled I§@lifornia Evdence Code §242; Kansas Code of Civil
another party; the sole exd&m to this is when a pady Frocedure $0-460(e); New Jersey Evidence Rule 63(5).
predecessor in interest in a civil action or proceeding had anFederal Rule 804(b) (2) is limited to homicide cases and
opportunity and similar motive to examine the witnesscivil cases. While the Unite8tates Supreme Court@pved a
Congress amendetie rule to reflect these poji determina  rule like Alask#@s the Cogress limited the exception in the
tions. Alaska Rule 804(b) (1) follows the lead of Congress, abelief that dying declatins are not among the most reliable
though several states have adopted the broader exceptiorms of hearsay and should only be admitted when saoges
proposed by the Advisory Canittee and approved by the Admittedly, there are problems withis exception; imnrient
United States Supreme Court. death may distort perception, jumble narration and disrupt

It has been noted that the paragraph (b) (1) when read fREMOrY. At best, the_ prospec_t of death will gen_erate sincerity.
conjunction with paragraph (a)(5) is more limited than AlaskBUt once the bahce is struck in favor of admission where the
R. Civ. P. 32 () (limited to depositions; broader definition oPenalty is greatest, there is no reasordistinguish among
unavailability). Cf., K. Redden & S. Saltzburg, Federal Rulestlasses of cases. It is difficult to defend the argument that
of Evidence Minual 731 (2d ed. 1977). This proceal rule _dylng decla_lratlons are more necessary in a hom|_C|de case than
remains effective, as does Alaska R. Crim. P. 15(e) (limited B @n abortion prosecution. If the dying declarant is the only or
depositions; virtually identical to Rule 801 (a) (5) & (b) (1) inPest witness, any case with issues turninghendause of the
application to deposons). These procedural rulésreate of death needs dying declarations.
their own forceexceptions to the hearsay rule in the case of un (3) Statement Against Interest.The circunstantial
available deponents, which Rule 802 continues. Rule 804(glarantee of redbility for declarations against interest is the
(1) applies to depositions only to the extent that they aggssumption that persons do not make statements which are
offered in a proceeding different from the one in connectiodamaging to themselves unlessisfied for good reason that
with which they are takea.4 Weinsteis Evidence T 804(b) they are true. If the stateent is that of party, offered by his
(1) [01] (1975). Rule 804(b) (1) amends the Federal Rule pponent, it comes in as an admission, Rule 801 (d) (2), and

there is no ocadon to inquire whether it is against interest,
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this not being a condition preceden admissibility of admis curry favor with the authd@res and hence fail to quélias
sions by opponents. agains interest. See the disserg opinion of Mr. Justice
White in Bruton.On the other hand, the same words, spoken
under different citunmstances, e.g., to an acquaince,
would have no difficulty in qualifjng. The rule does not

The common law required that the interestldeed against
be pecuniary or proprietary. The exception discards the
common law limitation and gands to the full logical limit. ) . :
One result is to remove doutats to the admissibility of ~ Purport to deal with gestions of the right of confrortten.
declarations tending to establish a tort liability against the (Multiple citations omitted).
declaant or to extinguish one which might be asserted by him, Without deciding the confrontation question, it is fair to say
in accodance with the trend of the decisions in this countryhat it is not highly probable that the Condiita will be read
McCormick (2d ed.) 877, at 67472. And finally, exposure to to allow one nortestifying defendai@ declarations agnst
criminal liability satisfies the againgtterest requirement. The interest made to the police to be used against another
refusal of common law to concede the adequacy of pendefendantBut seeDutton v. Evans400 U.S. 74, 27 L.Ed.2d
interest was no doubt indefensible in loggeethe dissent of 213 (1970). Once the decision is made to cooperate with the
Mr. Justice Holmes iDonnelly v. United Stas,228 U.S. 243, govermment, statements by one accused are suspect if offered
57 L.Ed. 820 (1913), but one senses in the decisions a distraghinst andter who refuses to coopera., Rule 410 and its
of evidence of confessions by third pens offered to Reporteés Comment. But declat#ions against interest made
exculpate the accused arising from suspicions of fabricatimutside of the formal interrogation process may, and perhaps
either of the fact of the making of the confession oiitén should, be treated diffently. To the extent that they are truly
contents, enhanced in either instance by the requiradailn  disserving to he declarant and only tangedly refer to
ability of the declarant. Nevertless, an increasing amount of another, the stateents may be thought to be reliable as to
decisioral law recognizes exposure to pumsnt for crime as both. In custody, statements are difficult to classify as totally
a sufficient stake. Annot., 162 A.L.R. 456. The requieet of  disserving; they are disserving, but often are made with a hope
corroboration is included in the rule in order to effect amf some benefit. Tdhe extent that the Advisp Committee
accommodation between these competing considerationsuggests that even dea@tions against interest made in cus
When the statement is offered by the accused by way tfdy might be admissible against someone other than the
exculpation, the resulting sitti@n is not adapted to control by declarant if the declarant does not testify, it is pbiparong.
rulings as tothe weight of the evidence, and hence th&uch an approach would cut theart out ofBruton. To the
provision is cast in terms of a requirement preliminary t@xtent that it suggests that other deafimns against interest
admissibility. Cf., Rule 104(a). The requirement of corrob might be adissible irrespective of whether the declarant
oration should be construed in such a manner as to effectutstifies, it may be correct. This rule is not as quick to close the
its purpose of circumventingfacation. door to such statements as Md@ns, although it is not easy to

Maine added a sentence to its demian against interest imagine many statements intended to be against interest being

exception: fiA statement or confession offered against th&'ade by participants in crime outside of custody.

accused in a criminal case, made by adefendant or other = Maine also added to its rule a prswin qualifyng
person implicating both himself and thecased, is not within statements tending to make the declarant an objecttdha
this excepion.0 Apparently, this was a response to the folowridicule or disgrace as declarations against interest. Such a
ing comment by the Federal Advisory Committee on its rule: provision was found in earlier drafts of the Federal Rule.

Ordinarily the thirdparty confesion is thought of in Alaska Rule 804(b) (3) requts this expansion because it is not
terms of excipating the accused, but this is by no mean€lear whether the_ hat_red, ridicule, orgtace that the declqra
always or necesséyithe case: it may include statementgMUSt fear to qualify his statements under the S&aexception
implicating him, and under the geml theory of must be w!dgspread in the community, or in some subgroups,
declarations against interest they would be admissible §5¢an be limited to the person to whom the statement is made.
related statementsDougas v. Aldama, 380 U.S. 415 Nor is it clear how_ intense the_ negative reaction must be
(1965), andBruton v. United States389 U.S. 818 (188), thoughttp bg. Prqprl'etarly, pecuniary and penall I!aplllty offer
both involved confesions by codefendants which impli more object_lve criteria with which to work. Sul_3d|V|S|on (b) (5)
cated the accused. While the cosfes was not actually 2/l0Ws espeially reliable statements to be adred.
offered in ewvilence inDouglas, the procedure followed (4) Statement of Personal or Family Histofjhe general
effedively put it before the jury, which the Court ruled to becommon law requiremerthat a declaration in this area must
error. Whether tla confession might have been admissible asave been madeante litem motamhas been dropped, as
a declartion against penal interest was not considered drearing more appropriately on weight than admissibi8ge5
discussedBrutonassumed the inadmissibility, as against th&Vigmore §1483, Iltem (A) specifically disclaims any need of
aacused, of the implicatg confession of his coflendant, firsthand knowledge Bspecting a declaré® own personal
and centered upon the questiof the effectiveness of a history. In some instances it is selfident (marage) and in
limiting instruction. These decisions, however, by no mearather impossible and traditionally notguared (date of birth).
require that all stateents implicating another person beltem B deals with declatian concerning the history of another
excluded from the category of de@tons against interest. person. As at common law, declarant is dieal if related by
Whether a statement is in fact against intemesist be blood or marriage. 5 Wigmore 18189. In addition, and
determined from the aumstances of each case. Thus a&ontrary to the comon law, declarant qualifies by virtue of
statement admitting guilt and impéiting another person, intimate association with the family. 5 Wigmorel£87. The
made while in custdy, may well be motivated by a desire torequirement sometimes encountered that when the subject of
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the statement is the relat&rip between two other persons thebetween vaous kinds of hearsay, and involve the question of
declarant must qualify as to both is omitted. Reteship is applying to declarants the general rule disallowing evidence of
reciprocal. 5 Wigmore 8491. an inconsistent statement to impeach a witness unless he is

For comparable provisions, see, Uniform Rule 63(23), (24§forded an oppaanity to deny or explainSeeRule 613(b).
(25); Calfornia Evidence Code §831Q 1311; Kansas Code The principal difference between using hearsay and an

of Civil Procedure $0-460(v), (w); New Jersey Evidence actual witness is that the inconsistent steget will in the case
Rules 63(23), 63(24), 63(25). of the witness almost ineviily be a prior statement, which it
(5) Other Exceptions.In language and purpose, this is entirely possible and feasible ¢all to his attention, while in

exception is identical with Rule 803. See Repdt&€omment the case of hearsa_y the ir!consistent statemer_lt may well be a
to that provision subsequenbne, which pratically precludes calling it to the

attertion of the declarant. The result of insisting upon

EDITOR& NOTE: Section 3, Chapter 67, Session Laws opbservation of this impossible requitent in the hearsay
Alaska 1982, provides th@AS 12.45.047 added by sec. 2 ofSituation is to deny the oppent, already barred from
this Act [Chapter 67, Session Laws of Alaska, 1982] has ttgossexamination, the benefit of this important technique of
effect of changing Rule 804, Rules of Evidence, by adding th@peachment. The writers favor allowing the subsequent
videataped evidence of a young tifo of a violation of AS statementE.g.,McCormick (2d ed.) 87. The cases, however,
11.41.41011.41.455 to the list of exceptions to the hearsage divided. Cases allowing the impeachment incleeeple v.
ruled Collup, 167 P.2d 714 (Cal. 1946Reople v. Rosot®73 P.2d
The reference to New Jersey Rule 62(6)(b) and (d) 67 (Cal. 1962)Carver v. United States64 U.S. 694, 41
paragraph (a)(5) was deleted due to a change in that Né&vied. 602 (1897)Contra, Mattox v. United State$56 U.S.

Jersey rule. 237, 39 L.Ed. 49 (1895); People v. Hines29 N.E.2d 483
(N.Y. 1940). The force oMattox, where the heany was the
Rule 805 Hearsay Within Hearsay. former testimony of a deceased witness and the denial of use

L of a subsequent inconsistent staémt was upheld, is much
On piinciple it scarcely seems open to doubt that the hearsaﬁninished by Carver, where the barsay was a dying
rule should not call for exclusion of a hearsay statement Whigé ’

X claration and denial of use of a subsequent inconsistent
includes a further hearsay statement when both conform t0 @8ement resét! in reversal. The difference in the particular

requirements of a hearsayoeption. Thus a hospital record yang of hearsay seems unimportant when the inconsistent
might contan an entry of the patiest age based on informa gatement is asubsequenbne. Athough it is true thiathe

tion furnished by his wife. The hospital record Would_q‘yall pponent is not totally deprived of cressamination when the

as a regular entry except that the person who furnished tB@arsay is former testimony or a deposition, the fact remains

information was not acting in the routine of the businesg,ai he is deprived of crogxamining on the statement or
However, her statementdependently qualifies as a statementa|ong lines suggested by it.

of pedigree (if she is unavailable) or as a statement made for

purposes of diapsis or treatment, and hence each link in the One commentary on Federal Rule 88@lso aprpos of the
chain falls within a recagjzed exception. Or, further to illus Alaska rule.

trate, a dying declat@n may incorpeate a declaration against It would have been possible for the drafen of the
interest by another declarant. Rule 403 may come into play,Rule to distiguish situtions outside of a formal judicial
however, and lead the trial judge to exclude poond hearsay  proceeding or deposition from proceedings where a witness

when it is more prejudicial than prabee. is sworn and a formal statement is made awbnded, and
to distirguish statements made prior to a judicial proceeding
Rule 806  Attacking and Supporting Credibility of (including depsition) from those made afterwards. When a
Declarant. deposition is taken, for instance, it is possible to require that

The declarant of a hearsay stant, or a stataent defined any party havmg knowtge qf a stateent made p.r'omA
by Rule 801(d)(2)(C), (D), or (E) as néwearsay (throughout deposing the witness and incstent with the witnegs
this Conment the reader should take the wditbasayd to statement must give the witness a chance to ?Xp'a'“ the
include these stateents), which is admitted in alérce, is in  NCOrBIstency at the deposition upon penalty of being unable
effect a witness. The Preme Couds confronttion cases to demomratg the incasistency at trial if the person who
make this point cleaGee, e.g., Douglas v. Alaban®g0 U.S. ~ Was deposed isnable to appear.
415, 13 L.Ed.2d 934 (1965Bruton v. United State§89 U.S. The Advisory Committee rejected drawing this line between
818, 19 L.Ed.2d 70 (1968). His credibility should in fairnless informal and formal statements on the ground that deposition
subject to inppeachment and support as though he had in fapgtocedures are cumbersome and expensive enough, and to
testified. SeeRules 608 and 609. Thisngures that hearsay require the laying of the foundation might impose undue
declarants who are cresxamined in the presence of the juryburdensMoreover, the Committee appears to have concluded
are not preumed to be truthful while live wiesses are subject that a distinction based on the timing of inconsistent statements
to attack. There are, however, some special aspects of th@s more complex than beneficial. The Contesitwas not
impeaching of a hearsay declarant which require consideratidnclined to adopt a general Rule requiring a foundation with an
These special aspects center upon impmach by exception for speal circumstances.

inconsistent statement, arise from factual differences whigh Redden & S. Saltzburg, Federal Rules ofdevice Manual
exist between the use béarsay and an actual witness and alsgz4 (2d ed. 1977). '
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For similar provisionssee, Uniform Rule 65; California rules in the intrductory language, but it recognizes the
Evidence Code 8202; Kansas Code of Civil Procedurewisdom of some common law authentication requirements and
§60-462; New Jersey Evidence Rule 65. provides that courts must be especially careful in hagdlin

The povision for crosexamination of a declant upon his C€rtain kinds of evidence.

hearsay stateent is a corollary of general priptés of Paragraph (a) requires that before offeringdemce of a
crossexamination. A similar provision is found in Californiatype not readily identifiable, or suscdpé to adultergon,
Evidence Code $203. contamination, modification, or tampeg, etc., the

The Senate Committee on the Jally explained whyhe Government in a criminal case must demonstrata matter of
Rule does not cover statements defined by Rule 801 (d) (2) (% asonable certainty that the evidence is properly identified and
& (B): untainted. This is similar to thefichain of custody

. ) ) ) foundational requirement imposed by the common law. The
The committee considered it unnecessary to includgringency of the requirement will depend on the degree of
statements contained in rule 801(d) (2) (Ada(®)3 the  gysceptiility to change by accident or fraud of the particular
statement by the parggpponent himself or the statent of piece of evidence, as well as its importance to the

which re has mnifested his adoptidnbecause the Goyernmerts case. But in any case Rule 901(a) does not
credibility of the partyopponent is always subject to anchange the wetsettled rule.

attack on his credibily. . . . . .
o that in setting up a chain of evidence, the prasen
The Alaska rule is in accord. nea not call upon every person who had an oppoty to
come in contact with the elénce sought to be admitted.
ARTICLE IX.  DOCUMENTARY EVIDENCE Similarly, every conceible posdiility of tampering need
. L. not be elimnated® . dT]he presumption of regularity sup
Rule 901 Requirement of Authentication or ports the official act of public officers; and the courts
Identifi cation. presume that they have properly afiarged their official
The Advsory Committe& Notes to Federal Rule 901 dutieso[ Footnote omitted.]
describes the poess of authentication in the follavg way: Wright v. State501 P.2d 1360, 1372 (Alaska 197@)oting
Authenticaion and idenfication represent a special Gallego v. United State276 F.2d 914, 917 (9th Cir. 1960).
aspect of relevary. Michael and Adler, Real Proof, 5 Vand. Wright held that where a Federal Bureau of Narcotics chemist
L. Rev. 344, 362 (1952); Mc@mick §§179, 185; Mogan, identified initials on an envelope in which LSD had been
Basic Probkems of Evidence 378 (1962). Thus a pdlene mailed as those of a Bureau secretary and identified the
convesaion may be irrelevant because of an uneglabpic ~ signature on the postal receipt from the envelope as another
or because the speakis not identified. The latter aspect issecretar§s and there was niadication of any deviation from
the one here wolvedé the Bureau routine of initialing registered letters and placing
them in a particular safe, there was sufficient shgwof the
falls in the category of relevancy depimt upon fulfillment whereabouts of the LSD from the time received by the Bureau

of a condition of fact and is governed by the pthoe set to the time analyzed by the chei
forth in Rule 104(b). Wester v. Stateg28 P.2d 1179 (Alaska 1974), held that the
personal testimony of individuals who caliledt a
breathalyzer machine and who tested sample ampules was not
necesary as a foundational basis for adsios of breathalyzer

the confusion that exists even in amwn law test resultsand held that a showing of substantial compliance
jurisdictions over whether authentication is a peab with the fifteenminute observation period prior to the admin
involving a question officompetesyo which must be istration of the test was a prima facie showing of the
resolved by prelimiary factfinding and decisiormaking  authenticity of the test. The court remarked that the defendant
by the Trial Judes or whether it involves a question ofcould have called the kiarators and test administrators as her
condtional relevancg . In fact, common law jurisdtons, own witnesss if she had reason to suspect irppiety.

without saying as much, have divided up authentication .
problems so that some are really problems of releyand These cases illustrate that Rule 901(a) does not hold the
. - S - Government to an onerous standard of proof, but merely to the
some involve requireents of prelimingy factfinding and same reasonable requitent that i is used to fulfilling.See
gjr:j(;cgfestcreemg to eisure a minimal level of reliability also Lee v. Stat®11 P.2d 1076 (Alaska 19738elman v. State,
Yy . 411 P.2d 217 (Alaska 1966).
K. Redden & S. Saltzburd;ederal Rules of Edence Manual Including paragraph (a) in Rule 90Inares that real

64344 (2d ed. 1977). : . . .
i ) evidence is reliable, burdens prosecutors and police only
Thus, Article IX of these rulésespecially Rule 903  slightly, and avoidshe need to create addit@inprophylactic
abandons most special foutida rules altogether, in the belief constitutional rules to protect crimal defendants.

that today procedures like requests to admit and pretrial Paragraph (b) of Rule 901 allows the court dioneto

confeences afford the means of eliminating much of the need _ o

L . I fequire a greater degree of proof for autheitin or
for authentation and identification. Rule 901 takes @M dentification of evidence not readilyédtifiable or of a kind
intermediate step between common law uggments and the y

Federal Rule; it follows the Federal Rule in abandgmigid particularly  suscefile fo adulterion,  contamintion,

This requiremenbf showng authenticity or identity

But sometimes authentication is more than a releyan
concern. Alaska Re 901 recognizes this and
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modification, tampering, etc. Leeway is provided for courts tthe satisfaction of the judge to bergin® for purposes of
deal with situations in which evidence is introduced sufficientomparson. The language found its way into numerous
to support a finohg that the matter in gs&on is what its statutes in this country e.g., California Evidence Cod28¥,
proponent claims, but is nonetess 1) suspect, 2) of great1418. While explainable as a measure of prudence in the
importance to the case or 3) not easily attacked by thwocess of breaking with predent in the handriting
adversary because the propot of the evidence has controlsituation, the reservation to the judge of the question of the
over means of establishing or attacking its authdwgtiand/or genuin@ess of exemplars and the imposition of an unusually
introduction of the suspect evidence may threaten a fair trinigh standard of psuasion are at variance with the gexher
even if subsequent evidence is offered on the issue of weiglitatment of relevancy which pends upon fulfillment of a
In addition to satisfying the threshold thentication and conditionof fact. Rule 104(b). No similar attide is found in
identification inquiry, additional proof may aid the court inother comparison sittians, e.g.,ballistics comparison by jury,
ruling on the relevance of the evidence under Rule 403. as inEvans v. Commonwealth9 S.W.2d 1091 (Ky. 1929), or
Federal Rule 901 has a subdivision (b) which @mes DY €xperts, Annot., 26 A.L.R.2d 892, and no reason appears for
examples of ways in which evidence can be authesticat 'S continuél existence in handwriting cases. Cansntly
Since these examples are for poses of illustration and are Example (3) sets no hl_gher gtanglard for_handwrltlng Specimens
really not an additionat the Rule itself, they are included in and treats all comparison situations al_lke, to b_e governed by
this Comment rather than in the text of Alaska Rule 901. The§/e 104(b). Th'$ approach is consistent with 28 U.S.C.
are only illustrative; they are nottended to limit the ways in 3 1/31: fiThe admitted or pned handwriting of any person
which evidence might be authenticated. IFeing each shall be admissible, for purposes of conwpam, to determine

example is a brief expiation genuineness of other handwriting attributed to such person.
Example Example

(4) Distinctive characteristics and the liképpearance,
contents, substance, internal pats, or other distinctive
characteristics, taken in conjuion with circumstances.

Explanation

(1) Testimony of witness with knowledd@estmony that a
matter is what it is claimed to be.

Explanation

Example (1). contemplates a broad spectrum ranging from - . .
testimony of a witness who was present at the signing of aEx@mple (4). The characteristics of the offered item itself,
document to testimongstablising narcotics as taken from an considered in the light of circumstances, afforthantication

accused and accounting for custody through the period urf§chniques in great variety. Ui a document or telephone
trial, including laboratory analysis. convesation may be shown to have emanated from a particular

person by virtue of its disclosing knowledge of facts known
Example peculiaty to him; Globe Autenatic Sprinkler Co. v. Braniff,
(2) Nonexpert opinion on handwritinglonexpert opinion 214 P. 127 (Okla. 1923); California Eeine Code 81421.
as to the genuineness of handwriting, based upmiligsity ~ Similarly, a letter may be authenticated by content and cir
not acquired for pymoses of the litigation. cumstances indicag it was in reply to a duly authenticated
one. McCormick &25, California Evilence Code §420.
Language patterns may indicate authenticity or its sppo
Example (2). states conventional doctrine as to layMagnuson v. State203 N.W. 749 (Wis. 1924); Arens and
identification of handwriting, which recognizes that avieadow, Psycholinguistics and the Confession Dilemrb@,
sufficient familiarity with the hanalriting of another person Colum. L. Rev. 19 (1956).
may be acquired yb seeing him write, by ehanging
correspondence, or by other means, to afford a basis for
identifying it on subsequent occasions. McCormick (2d. ed.) (5) Voice identification.dertification of a voice, whether
§ 221. See alscCalifornia Evidence Code 416. Testimony heard firsthand or through mechanical or el
based upon familiarity acquired for purposéshe litigaion is  transmission or recording, by opinion based upon hearing the
reserved to the expert under the example which follows. voice at any time under circumstances connecting it with the
alleged speaker.

Explanation

Example

Example

(3) Comparison by trier or expert witnessomparison by Explanation

the trier of fact or by expert witness with specimens which ~ Example (5). Since aural voice identification is not a

have been authentted. subject of expert testimony, the requisitmiliarity may be

acquired either before or after the par@cispeaking which is

the sulect of the identificdon, in this respect resembling
Example (3. The history of cormon law restritions upon visual identification of a person rather than identification of

the teclmique of proving or disproving the genuineness of @andwriting. If voiceprints are deemed adgible at some

disputed specimen of handvimig through comparison with a future time, consieration will have to be given to lintig to

genuine specimen, by either the testimony of expert witnessggperts voice comparisons made solely for ppses of

or direct viewing by thetriers themselves, is detailed in 7|itigation. Conpare Examples 2 and 8,pra.

Wigmore 8819911994. In breaking away, the English Gom

mon Law Procedure Act of 1854, 17 and 18 Vict., c. 125/,8

cautiously allowed expert or trier to use exdans fiproved to

Explanation
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Example (C) has been in existence 20 years or more at the time it is

(6) Telephone conversationelephone conveations, by °ffered.
evidene that a call was made to the number assigned at the
time by the telephone compa to a particular person or
business, if (A) in the case of a pen, circumstances,
including selfidentification, show the person ansimgy to be
the one called, or (B)ithe case of a business, the call was
made to a place of business and the cwat&m related to
business reasonably transacted over the telephone.

Explanation

Example (6). The cases are in agreement that a mere
assertion of his identity by a persotkiag on the telephone is
not sufficient evidence of the authentycbf the conversation
and that additional evidence of his identity is required. The
additional evidence need not fall in any settgrat Thus the
content of his stateents or the replytechnique, under
Example (4)supra,or voice identifcation under Example (5),
may furnish the necessary foundation. Outgoing calls made by
the witness involve additional factors bearing upon authen
ticity. The calling of a number agned by the teldpne
company reasonably supports the assumption that the listing is
correct and that the number is the one reached. If the number is
that of a place of business, the mass of authority allows an
ensung conversation if it relates to buosiss reasonably
transacted over the telephone, on the theory that the- main
tenance of the telephone contiec is an invitation to do
business without further identificatioMatton v. Hower Co.,
166 S.W.2d 557 (Mo. 1942F ity of Pawhuska v. Crutchfield,
293 P. 1095 (Ola. 1930);Zurich General Acc. & Liability Ins.
Co. v. Baum,165 S.E. 518 (Va. 1932). Otherwise, some
additional circumstances of identiéition of the speaker is
required. The authorities divide on the question whether the
self-identifying statement ohe person answering suffices.-Ex
ample (6) answers in the affirmative on the assumption that
usual conduct respecting telephone calls furnishes adequate
assuances of regularity, bearing in mind that the entire matter
is open to exploration before theetriof fact. See generally
McCormick (2d. ed.) 826; 7 Wigmore 155; Annot., 71
A.L.R. 5; Annot., 105 A.L.R. 326.

Example

(7) Public records or reportsEvidence that a writing
authorized by law to be recorded or filed and in fact recorded
or filed in apublic office, or a purported public record, report,
statenent, or data compilation, in any form, is from the public
office where items of this nature are kept.

Explanation

Example (7). Public records are regularly authieated by
proof of custody, Wthout more. McCormick (2d. ed.)®4; 7
Wigmore 882158, 2159. The example extends the pplecto
include data stored in computers and by similar methods, of
which increasing use in the public records area may be
expectedSee California Evidence Cosl881532, 1600.

Example

(8) Ancient documents or data compilatidtvidence that
a document or data compilation, in any form, (A) is in such
condition as to create no suspicion concerning its authenticity,
(B) was in a place where it, if auth&n would likely be, and
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Explanation While a presumption of authenticity dispenses with the need

Example (8). The familiar ancient document rule of thel© introduce extrinsic evidence as a coiodi precedent to
common law is extended to include data storedtreleically adm|SS|b|I|ty, it does not preclude a dispute aboqt authenticity
or by other similar means. Since thegiortance of appearance PY the parties, who are free to attack the genuineness of the
diminishes in this situion, the impofance of custody or place €@l evidence. When evidence is introduced tpus the
where found increases correspondingly. This esjam is autheticity of an official seal or signature, the jury will

necesary in view of the widgpread use of methods of storingdetermine its. validity unless. the trial jnge. find; that
data in forms other than conw@mal written records. reasonable minds could not differ on the giogs in which

) ) ) ) case a directed verdict or peremptinstrudion should result
Any time period selected is bound to be arbitrary. The, g civil caseln a criminal case the same is true, except that
common law period of 30 years is here reduced to 20 yeafge trial judge cannot direct a verdict against, or instruct the

with some shift of emphasis from the probable unavailability,ry that it must make a finding against, the defendant. See

lapse of time. The shorter period is specified in the Englisigmment to Rule 303.
Evidence Act of 1938, 1 & 2 Geo. 6, c. 28, and in Oregon R.S. . o .
1963, §41.360(34) See alsdhe nunerous statutes prescribing . 1€ Advisory Committeés Note to the Federal Rule, which
periods of less than 30 years in the case afomted IS Similar with respect to most of the preiins exept
documents7 Wigmore §143.See alscReporteés Comment subdivision (3) (a), is heavily relied upon in this Comment.
acconpanying Rule 803(16). (1) Domestic Public Docunents Under Seal. The
Example acceptance of documents bearing alipubeal and signature,
] o most often encountered in practice in the form of
(9) Process or Systenkvidence describing a process orgcknowledgments or certificates authiicating copies of
system used to produce a result and showing that the procgggiic records, is actually of broad application. Whether
or system produces an accurate result. theoreticaly based in whole or in part upon judicial notidee t
Explanation practcal underlying considerations are that forgery is a crime
and detetion is fairly easy and certain, due to the easy

the process or system which produces it, the process or sys% eétla}'gmﬁfm (.)f éh% vaI|d|(t:y dogjégg sedlee 7 Wigmore
must be shown to be ralile. Judicial notice under Rule 201 » alifornia Evidence Lo :
may be sufficient to authenticate a process or system. Experf2) Domestic Public Docunents Not Under Seal.While
testimonyunder Rule 703 may be sufficient. Judicial precestatutes are found which raise agumaption of genuineness of
dents will establish that some processes or systems are-accpptported official sigaures in the absence of an official seal,
able. 7 Wigmore 8167; California Evidence Code 1853, the
greater ease of effecting a forgery under ehagiscumstances is
apparent. Hence this paragraph of the rule calls for authen
(10) Methods provided by statute or ruldny method of tication by an officer who has a se8ke alsd\.Y. Civ. Prac.
authentication or identification provided by an enamtt of | aw, Rule 45421 (McKinney).

the Alaskalegislature or by rules prescribed by the Supreme
Court of Alaska or an administrative agency.

Example (9). If the accuracy of a result is degksmt upon

Example

(3) Foreign Public Docunents. Paragraph (a) provides
. that documents bearing the kefstate of a foreign nation are
Explanation presumptively valid. Although the Federal Rule does not so
Examp|e (10) Other methods of authentication found inprOVide, this is in accord with California Evidence Code
statutes or rules are also valke, e.gAlaska R. Civ. P. 30(f) § 1452 and with some common law authorige7 Wigmore
(depositions); Alaska RCiv. P. 75(b) (transcript of edénce); 82163, at 645. Unlike the California provisicie seal of a
AS 21.06.070 (certificates of insurance director); AS 34.15.3gaublic entity of a foreign nation is not presumed to be
(record of conveyance). Rules of court and adrirmtive rules ~ Selfauthenticating under this rule. The concern for doygis

also can praide for ways of authertating evilence. greater where the seal is more difficult to ascertain as in the
case of depaments, agencies and officers of foreigations.
Rule 902 Self-Authentication. See Reportés Comment to Alaska Evidence Rule 202(c) (4)

- o . for related treatment of judicial notice of foreign law and a
By providing for selfauthentication of certain documents jisc,ssion of the problem associated with aaieing foreign
and other items of real evidence this Rule dispenses with the, Paragraph (b) provides a method for extending the
need to produce extrinsic eéince of authenticity as a hrequmpon of authenticity to foreign official documents
condition precedent to admissibility. The move to decrease t)&ich are not under the seal of state by a procedure of

foundation requirenents for some real evidence is a MOVeepification. It is largely based on Fed. R. Civ. P. 44(a) (2) but
towards a more efficient trial system. All of the subdivisions Oépplies to public documents in addition to public records. It is

this Rule govern types of evidence which can be presumediigyqtant to notethat an American officer can supply the

be authentic and free from taint without much danger that ”Pfaecesary verification, whether or not he or she is located in

rate of error in litgation will be appreciably affected. By i, foreign country whose record or document is thioed.

eliminating the costs of laying a foundation, the expense Qo important is the fact that the Rule provides several

litigation to the parties and to the pyers should be reduced yifterent ways of authenticatingoreign public documents.

to some significant e&nt. This section also provides that where reasonable opportunity
exists for the parties to investigate authenticity, the court may

74



EVIDENCE RULES COMMENTARY Rule 1001

order that foreign public documents be presumed to WA&right, Handbook of the Law of Fedal Courts 85, at 174
authenticated without final ceritition. This is similar to Rule (2d ed. 1970).

}003 in iFs impact. It js impqrtant . that the. a_djective (10) Presumptions Created by Law. This section
freasonablebe deemed to mcludf—: financial and Ioglstlcal{:onreoogmZes that whenever the legislature or thpréme Court
cerns, as well as concern about time. of Alaska pursuant to its rulemaking authority determines to
(4) Certified Copies of Pubic Records. The common make any sigrtare, docment, or other matter presumptively
law has provided that offial records and reports recorded omgenuine, selauthentication can be accptished in the
filed in a public office may be authenticated by aifieate of manner providedy such statute or rule. Should the United
a custodian or other person authorized to make tigtates Congress confer presumptive validity on some item of
certification. Under this provision the certificate must complyroof with the intent of covering both state and federal courts,
with sections (I)(3) previously disassed. It will be oferved or should the federal courts interpret a statute thatfereed
that the certification procedure here praddextends only to in both state and fedal courts so as to require that an item of
public records, reports, and recorded doeats, all including proof be deemed presumptively admissible, the Supremacy
data compilations, and does not apply to public doeuts Clause would require the several states to be bound by such
generally. Hence documents provable whpresented in legislation, as long as the scope of the federal law does not
original form under subdivisions (1), (2), or (3) may not bexceed the reach of federal power
provable by certified copy under subdivision (4).
(5) Official Publication. The chance to dispense with Rule 903  Subscribing Witnes$ Testimony Unnee

preliminary proof of the genuineness of portedy official essary.

publications,most commoly encountered in connection with At common law an attesting witness was agmed witness
statutes, court reports, rules, and tagans, has been greatly who had to be produced or caunted for in proving the
enlarged by statutes and decisions. 5 Wigmoré6&!. execution of an attested deoant. Once the absence of the
Subdivision (5), it will be noted, does not confer admissibilityattesting wihess wassatisfactorily explained, the next best
upon all official publiations; it merely prades a means evidence could be received. Evidence of his handwriting was
whereby their authenity may be taken as established forgererally the next best evidence. If all attesters were present
purposes of admidsility. Where other considerations bar aand denied hamg witnessed the execution, the propat of
given official publication from admissibili§y if, for example, the document was permitted introduce other evidence to

a hearsay problem existghis sectio will not help the offer  prove that the attesters had witnessed the ¢irecu

ing party escape the relevant exclusionary rule. The modern trend is to abolish the common law requirement

(6) Newspapers and Periodials. The likelihood of unless the law governing the validity of the \wif requires a
forgery of newspapers or periodicals is slight. Hence no danggibscribing or attesting wiess.
is apparent in receing them. Establishing the authenticity of .0 o o & identical to Alaska R. Civ. P. 43 (k) which it
the publication may, of course, still leave open questions gL ersedes. Substantially similar to the Federal Rule, it
authority and responsibility for items therein tained.See7 pe ) y h ’

. ) - - provides that no attester is a nex@y witness to prove the
Wigmore 82150. Again, although production of materials-pur’™_. - .

. - valid execution of a document unless the statute governing the
porting to be a newspaper or periodical amounts tQ lidi fth . id herwi
self-authenticatia, admisibility depends upon other factors as o ity of the atteston provides ot en/ylge.See AS
well ! 34.15.200; AS 34.15.210; AS 34.15.220, providing for proof of

' an execution of a conveyance.

(7) Trade Inscriptions and the Like. As in the case of - . . . .
. ; . . For similar provisions see Uniform Rule 71; Califiar
domestic seals and foreign seals of state, the serious penalges . : .
- . - s vidence Code §411; N.Y. Civ. Prac. Law, Rule 4537,
associated with foeyy and tradeark infringement justify less

concern with faud in allowing trade inscriptions and the ”ke(McKmney) Maine Rule903; Nebraka Rule 27903.

to be selfauthenticating. ARTICLE X. WRITINGS
(8) Acknowledged Documents. In virtually every state,

adknowledged title documents are readle in evidence Rule 1001 Definitions.

without further proof.See5 Wigmore §1676. If this authen Rule 1001 follows the Federal Rule verbatim as did

tication suffices for documents of the importance of thosg2 '

ffecting titl logi | its denving thi th irtually all other State provisions drafted after the drat
atrecting titles, logic scarcely permits denying this methog, 1o 55 adoptedBut seeMaine Rules 1001 & 1003. The
when other kinds of docoents are involvedSeeCalifomia

Evid Cod §451. This i . fAdvisory Committeé& Note, which accompanied the Federal
vidence  Lode : IS IS an  expansion o Rule, comprises the rest of this comment with minor changes.
selfauthentication, but one that isgically impelled from

existing law. In an earlier day, when discovery and other related
procedures were strictly limited, the mislesgly namedfibest

c ©) Co_mlmermal _Paaer iﬂd Relatedd Docantt_s. evidenceé rule afforded substdial guarantees against
ommercial paper, signatures thereon, and mhecus relating inTlccuraties and fraud by its insistence upon production of

thereto are authenticated to the extent prov_ide_d by genery, ginal documents. The great enlargement of the scope of
commercial law. Where federal comne@l papers involved, discovery and related procedures in recent times has

federal commercial law will apply. Clearfield Trust Co. v.
. measurably reduced the need for the rule. Nevertheless
United States318 U.S. 363, 87 L.Ed. 838 (1943jeeC. important areas of usefulness persist: discovery of documents
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outside the jurisdiction may require substantial outlay of timeritten receipt which was given. Eamgs may be proved
and money; the unanipated docment may not practicably be without producing books of account in which they are entered.
discoverable; criminal cases have binlt limitations on McCormick (2d ed.) 33, at 564; 4 Wigmore §245.
discovery. Céary and StrongThe Best Evidence Rule: An  1nq a5qumption shutd not be made that the rule will come
Evaluation in Contex61 lowa L. Rev. 825 (1966). into operation on every occasion when use is made of a

(1) Writings and Recordings. Traditionally the rule photograph in evidence. On the tamy, the rule will seldom
requiring the original centered upon accurtiolss of data and apply to ordinary photmraphs. In most instaps a party
expressions affecting legal relations setHfan words and fig  wishesto introduce the item and the egtion raised is the
ures. This meant that the rule was one essentially related ppriety of receiving it in evidence. Cases in which an offer is
writings. Present day techniques have expanded methodsnudde of the testimy of a withess as to what he saw in a
storing data, yet the essential form which the informatiophotograph or motion picture, without producing the same, are
ultimately asumes for usable purposes is words andréig. most unusual. The usual course is for a witresthe stand to
Hence the considerations underlying the rule dictate its expadentify the photograph or motion picture as a correct
sion to include computers, phgmphc systems, and other represent@on of events which he saw or of a scene with which
modern developents. he is familiar. In fact he adopts the picture as his testimony, or,

(2) Photographs.This subdvision is selfexplanatory. in_common parlance, uses the tpre to illustrate Is

o ) ) o ’ testimony. Under these circatances, no effort is made to

(3) Original. In most instanes, what is anr@inal will be  yrove the cotents of the picture, and the rule is inapplicable.

selfevident and further refinement will be unnecessarieeparadis The Celluloid Witness37 U. Colo. L. Rev. 235,
However, in some instances particularized definition 549251 (1965).

required. A carbon copy of a contract executed in duplicate . o o
becomes an original, as does a sales ticket carbon copy giV?I’Qn occasion, however, situations arise in wheh ¢ontents
to acustomer. While strity speaking the original of a pheto or a p_hotcgraph_ are sought_ to be proved. Coght, .
graph might be thought to be only the negative, practicali:g?famat'on} and invasion of privacy by photograph or motion
and common usage require that any unretouched print from #igture fall in this category. Similarly this applies to situations
negative be regarded as an original. Similarly, practicality arlfl Which the piture is offered as having independent ptivea
usage cordr the status of original upon any computer printout‘.’alue’ e.g. an automatic photog_raph .Of a bank robfgee
Transport Indemnity Co. v. Seib32 N.W.2d 871 (Neb. 1965). Mouser_ and Ph||_b|nPhotogra_1p_h|c Ewdence’? Is There a
However, a printout that summarizes the raw data stored in fgc09nized Basis for Admisility? 8 Hastings L.J. 310
computer without listing all the data may be treated under Rufi9°7)- The most commonly encountered of this latter group

1006. Distimuishing summaries from raw data may presert’ Of course, the Xay, with substantial authority calling for
difficulties for litigants and courts unschooled in qurters, Production of the originaDaniels v. lowa City183 N.W. 415

but reliance upon ®e 1006 in close cases shouldsare (lowa 1921); Cellamare v. Third Avenue Transit Corpy7
fairness and impose no undue burdens on parties utilizifyY-S-2d 91 (1948)Patrick & Tilman v. Matkin,7 P.2d 414
computers. kla. 1932)Mendoza v. Rivera8 P.R.R. 569 (P.R. 1955).

(4) Duplicate. The ctfinition describegicopie produced Hospital records which may be admi'tted as busipess recprds
by metfods possessing an accuracy which virtually eliminatdg’der Rule 803(6) commonly contain reports interpreting
the possibility of error. Copies thus produced are given thg'@ys by the staff radiofpst, who qualifies as an expert, and
status of originals in large measure by Rule 1Qf8a. Copies 1'€S€ reports need not be excluded from therdscby the
subseuently produced manugll whether handwritten or instant Rulle. Rule 893(6) allows opinions in Imesis records
typed, are not within the definition. It should be noted thdP Pe admitted. And it should be noted that Rule 703 allows an
what is an original for some purposes may be a duplicate fo§Pert t0 give an opinion on mets not in evidence. Rule
others. Thus a badkmicrofilm record of checks cleared is thel902 must be read in conjunction with these other Rules. Of
original as a record. However, a print offd as a copy of a course, the trial judge might decide to require testimony,
check whose contents are in comisy is a duplicate. This '€lYing on the last clause of Rule 803 (6) and Rule 705.
result suBtantially comports with Title 40 of the Alaska Code The Advisory Committe® Note accompanying Federal

governing Public Reords. Rule 1002 states thdithe rule [does not] apply to testimony
that books or records haveen examined and found not to
Rule 1002 Requirement of Original. cortain any reference to a designated mait€his comment

This rule, modeled after Federal Rule 1002this familiar 2" be very misleading.

part of the Best Evidence Rule requiring thedorction of the In a dispute betweeA andB over the terms of aontract
original to prove the contents of a writing, recording ospecifically whetherA would pay liqudated darages for
photograph. See Rule 1001(1) and 1001(2) for definitions @lelays in deliveringjoods toBd beforeA, who possesses the
the terms used in this rule. original contract, will be permitted to testify that the contract
has no liquilated damages clause, A must produce the original

whether the contents are sought to be proved. Thus an ev%htagggggégogf I;chonpdruoc\}:girc]).nItislsthzlilcr)]nt/r:aar;éh; ?rllingla?;
may be proved by nondocumentary evidence, even though wtep

written record of it was made. If, however, the event is SOUgﬁor?qgri?]\égggsm;I\NﬂzE. I?)lrjlreeic?sjzin@\llaﬁ Eoek:%m‘l;:r;fhign
to be proved by the written record, the rudeplies. For 9 9

example, payment may be proved without producing thIgule will not apply because of 1004(d). In other instances

Application of the rule requisea resolution of the question
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where documents areolminous and it would be unduly the case, and the burdens of producing the original before
burdensome to show the absence of a certain provision in aétermining whether a genuine question is raised as 1o au
Rule 1006 should provide a sé#istory solution. While there thenticty.0 K. Redden & S. Saltzburg, Federal Rules of
is some support in the cases for the Advisory ComnditteeEvidence Manual 368. This approach is consistent with Rule
comment, it is unwarraatl in view of he other provisions of 1004. It is alsamportant to keep in mind that oral testimony
this Article. about a document is notfiduplicateo

Rule 1002 states the general rule that the original is to beWhen Rule 1003 applies, the origi need not be produced
supplied when a writing or recording is offered for proof of itainder Rule 1002. Rule 1003 applies generally, but is
contents. But other prasions of Article X of these rules soften superseded with respect to public records by Rule 1005.
the impact of Rule 1002Rule 1003 makes duplicates Rule 1007 is satisfied, there is no need to satisfy Rule 1003.
presumptively admisble. Rule 1004 provides for adrsisn of
secondary evidence under certain conditions. Rule 1068ule 1004 Admissibility of Other Evidence of
creates a special provision for public records. Special provision Contents.
is also made for voluminous documents in d006. And
Rule 1007 provides for the suligtion of certain party
admissions for proof of an original writing or recimgl

This rule is identical to its federal counterpart and is very
similar to Uniform Rule 70(1) (&) (d). It is based on a
common law trdition which permits secondary evidence to be
T . used to prove the ctents of a writing, recording, or
Rule 1003 Admissibility of Dupli cates. photograph when failure to produce the original can be ex

Rule 1003 follows the Federal Rule in its depee from the plained satisfactdy. The Commissionés Note following the
common lawfibest evideoed rule, which requires thafin  Uniform Rule expresses the conegunderljng this rule:

proving the terms of a writing, where the terms are material, The fiBest Evidence Ruteat common law as well as
the orl_gnal writing must be produced unless it IS shown to be here is a preferential rather than an exclusionary rule. Its
unavaibble for some reason other than the serious fault of theobject is to prevent a lgant from depriving the trier of fact
proponent MCCO”T"C'.". (2d ed.B .230’ at 560. In recognition by frauddent design, of the benefit of the onlgrtain proof

of the great legal significance attéwfp to the exact words of a of the content of a writing, the wiig itself

document, thebest evidenaerule was designed to prevent ) ' '
fraud and protect against inaccuracy. The rule served a purp@eUniform Laws Annotated 654 (1965).

when duplcates were made by a bener instead of an  When the requimr@ents of one of the four sulions are
electronic duplicating machine. However, when the sole aim &tisfied, there is little or no rean to fear fraud or other sharp
to present the words or other contents in question to the cogrhdices. Thus, secomy evidence is deemed admissible.
with accuracy and precision, a copy serves equally as well as

the original, if the copy ighe product of a mthod which (@ Original s Lost or Destroyed. This sulslivision
ensures accuracy and genuineness. By difinin Rule 1001 permits secondary evidence if a proponent can show that the

N SR originals are lost or have beenstteyed without bad faith on
(d), supra,afduplicateis such a copy. his part. Evidence of a search made iodyaith of the places
Therefore, Rule 1003 provides that if there is no genuinghere an original would be found if it existed should be
question as to authenticity, and no other reason for requiriRgfficient foundation to prove loss when no direct evidence is
the original, a dplicate is admissible. The Advisory available. The important factor here is that a proponent should
Committeé&s Note to Federal Rule 1003 cites the followinghot benefit by admitting secondary evidence wtlikesoriginal
cases in support of this position: was lost or suppressed at his own instance. This extends to
Myrick v. United States332 F.2d 279 (5th Cir. 1964), situations where third parties have destroyed the original acting
no error in admitting photostatic copies of checks instead 8f the direction of the proponerieeMcCormick (2d ed.)
original microfilm in absence of suggestion to trial judge8 237
that photstats were incoect; Johns v. United State§823 (b) Original Not Obtainable. When the origial isin the
F.2d 421 (5th Cir. 1963), not error to admit concededlgossession of a third party who is not a party to the case, the
accurate tape recording made from original wire recordingriginal should be dhined by judicial processg., such as a
Sauget v. Johnstoi315 F.2d816 (9th Cir. 1963), not error subpoena duces tecum. Where the third party is beyond the
to admit copy of agreement when opponent had original ar@itpoena power of the trial court and no judicial process o
did not on appeal claim any discrepancy. procedure can avail, sendary evidence can be introduced.
An example of a situation in which it would be unfair toGreat expense or difficulty are not sufficient to establish
admit the duptiate in lieu of the original is when only a part oféxcuse under this praion. SeeMcCormick (2d ed.) £38.
the original is reprduced and the remainder is needed fof his may seem harsh, but the originals are by definitee,
crossexamination or may disclose matters qualifying the pagubdvision (d), closely related to a controlling issue in a case.
offered or be otherwise useful to the opposing pastited (c) Original in Possession of Opponentlf an adverse
States v. Alexande326 F.2d 736 (4th Cir. 1964%ee also Toho party is put on notice that the contents of aingit recording
BussarKaisha, Ltd. v. American President Lines, 1285 F.2d  or photograph are to be proved at trial and the original is in his
418 (2d Cir. 1959). control, if he fails to produce it secondary evidence can be
In ruling on the admissibility of a duplicate, the court shouldntroduced. The party against whom it is being offered has the
fiexamine the quality of the duplicate, the sfieity and ability to supply the original and failure to do so indicates lack
sincerity of the challenge, the importance of the ewgeto ©Of concern. The notice requiment must afford the party a
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reasomable chane to produce the original. This requirementguestion would be attended by serious inconvenience to the
can be met in the pleadings or otherwise, if calculated to algrtiblic and to the custodian. Judicial decisions anditetst
the party that the original is nessary. Note that unlike often hold that no explanation need be given for failure to
discovery procedures such as orders to produce, there is produce the original of a public record. McCormick (2d ed.)
compulsion to produce, onthe timely chance to substitute an§ 240. See, e.gAlaska R. Civ. P. 44(b) (superseded by these
original for secondary edlence. See McCormick (2d ed.) Rules) and AS 40.21.150 and AS 40.15.040, providing for the
§239. use of copies of public records as evidence. While the original
(d) Collateral Matters. When the contents of the writing, document need not be produced, Rule 1005 protects against the

recording or photograph are not closely related to a controllirLByOI'SC”nmr‘at,e introduon of all sorts of secondary evidence
issue in the trial, semdary eidence will be permitted. This is DY establishing a prefence for certified or compared and
often referred to as the exdim for collateral evidence. The Verified copies. Usally such copies of public records are
trial judge will exercise some discretion in determinindead'ly available, so it will _seldom be necessary to produce any
whether evidence is retd to collateral issues by considering®ther sort of secondary evidenc

such factors as (a) the centralitp principal issues of  This rule supersedes Rule 1003 with respect to public
litigation; (b) the complexity of relevant features of thedocuments. Rule 1007 provides an alternative way of
writing; and (c) the existence of gene dispute as to the satisfying best evidence concerns.

contents. McCormick (2d ed.)Z84 at 565566.

If Rules 1003, 1005, 1006, or 1007 are utilized, there is figul® 1006  Summaries.
resson to use Rule 1004. Rule 1004 applies when there is noThis rule continues the tradition of permitting summaries to
other rule allowing secomdy evidence and the proponent ofpe introduced in lieu of ‘ominous writings, recofidgs, or
the evidence must justify its admission in lieu of the original. photographs, which cannot be easily examined in court. In
many cases sumeries are the only practical means of making
Rule 1005 Public Records. information available to the judge and jury. The proponent of
Rule 1005 follows the Federal Rule in estahbitig a the summary must make the origls ¢ duplicates available

treatment of public records different from the treatment dP' €xamnation or copying, thus affording the other parties the
other documents. As the Advisory Committee notes, publfRPPOrtunity to assess the degree of accuracy with which the

records call for different treatment, since requiring removal of'"mary gaptu(rjgs the k::onr:ents of thcimorigc;nals. Shoﬂd the
the original record whenev the contents of that record are in2ccuracy be in dispute by the parties, thel jidge may order

the original to be produced in couBlee4 Wigmore §1230. Also, an admission that could be introduced under Rule 801
For similar provisions see Nevada Rule 52.275 anf) (2) (C), (D), or (E) against a party and othise qualifying
Nebraska Rule 27006. under this rule may be used to prove the contents of writings,

recordings, or photgrapts without accounting for
; : i nonproduction of the originafi{W]hatever reasons justify the
Rule 1007 ;(::lymony or Written Ad mission of use of ordinary 801(d)(2) adnsisns as substantive eence
) on the merits would seem to carry over to the often less
American courts have held that in some cirstames if the  significant question of promg the content ofa writing or
secondary evidence offered to prove the teots of a recordng® K. Redden and S. Saltzburg, Supplement to
document consists of an adsien by the party against whom Federal Rules of Edience Manual 697 (2d ed. 1977).
it is offered, no showing is required of why the original is not
produced. But it has not been clear whethkradmissions,
irrespetive of the cicumstances in which made, serve t
prove the cotents of an item otherise covered by théBest
Evidenc® Rule. The seminal cas8latterie v. Pooleye M. &
W. 664, 151 Eng. Rep. 579 (Exch. 1840), allowin roof .
contents byejder?ce ofpan oral( admission k))y the pagypagainj%u'e 1008 Functions of Court and Jury.
whom offered, without amunting for nonproduction of the  The application of the rule preférg the original of a
original, has been criticized as invislg a sulstantial risk of writing, recordng, or photograph to prove its dents often
inaccuracy and as being in conveation of the puysose of the depemls on the determitian of preliminary questions of fact.
fiBest Evidencé Rule. See, e.g.,4 Wigmore 81255; Such preliminary factfinding is usually undertaken by the
McCormick (2d ed.) 842, at 577. Federal Rule 1007, whichjudge in accordance with Rule 108eeReportets Comment
this rule copies, followed McCormidk suggestion of limiting to Rule 104 for the consid®ions underlying prelifnary
the use of admissions to prove the content of ing®, questions of admidsility.
recordings or photo_graphs to th_qse adroissi made in the  Ryles 1003 and 1004 pere numeous findings of fact
course of giving testimony or in wirig. which must be made precedent to the adibiity of sec
It should be observed that Rule 1007 does not call for tlendary evilence. In Rule 1003 the trial judge must initially
exclusion of eulence of an oral adniidn when non decide whetbr (a) a given item of evidence qlig@é as a
production of the original has been caanted for and duplicae; (b) whetler a genine question is raised as to the
secondary evidence generaliyas become admissible underautheticity of the original; and (c) whether it would be unfair
Rule 1004. to admit a dplicate in lieu of an original. Rule 1004 calls for
the trial judge to detefrine whetler or not failure to produce

This rule provides an exception to Rule 1002. It is clear,
however, that there is no requirement that Rule 1007 be used.
Rules 1003, @05, 1006 and other statutes may provide easier
ways to satisfy best evidence concerns.
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the original can be satisfactorily explained so as to permijtroof of the contents by secondary evidence.

However, when the coention is raised that the assertedury decision on the central issue of the case. The jury may be
writing never existed, or that the evidence produced at trial Gmlled upon to decide a case between a party proffering sec
not the original, or that thevidence of the contents does nobndary evidence of the contents of a contract after a
correctly reflect the contents, the rkedmn of the dispute preliminary finding by the judge that the original wds
should not be by the trial judge as a preliminary tjaesof stroyed, and a party who claims that the contract never existed.
fact. These contentions relate to the existence of a document ofis rule is identical to Federal Rule 1008. For &imi
its contents, not its admisslity, and hence they raise ultimate .\ icions see Ufdrm Rule 70(2); New Jersey Rule 70(3):
issues of fact which should be determined by the jury a3ayada Rule 52.295: and hraka Rule 271008,
factfinder. '

In practical terms this means that the trial judge, when ARTICLE XI.  TITLE
making a preliminary finding of excuse under Rule 1004, ma
permit secondary evidence tonge in to prove the contents of I¥2ule 1101 Title.
an original whose very existence is in dispute. The judge must The abbrevidion for the Alaska Rules of Edence shall be
determine the validity of the excuse while assuming arguengor .
the existence of the doment. A preliminary determinian to
the effect that the document nevetistad would preclude a
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